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Introduction

1.

This document is J&P Turner Limited’s (JPT’s) submission in response to the Commerce
Commission’s (Commission’s) Statement of Issues (SOI) in relation to the application
by JPT for clearance to acquire up to 100% of the shares in Turners & Growers Fresh
Limited (T&G Fresh) (Proposed Acquisition).

JPT recognises that the Commission’s views as set out in the SOI are preliminary,
however it is firmly of the view that the proposed acquisition is unlikely to substantially
lessen competition in any relevant market and that the Commission can be

satisfied to grant clearance. This document sets out why this is the case and provides
further evidence to that effect, in addition to the significant amount of information
already provided to the Commission in the clearance application (Application) and in
response to the Commission’s requests for further information.

As the Commission is aware, the Proposed Acquisition would bring T&G Fresh back
into New Zealand ownership and reconnect it with the Turner family’s long-standing
involvement in the sector. As part of the Proposed Acquisition, a minimum [ ] of T&G
Fresh staff will be employed by JPT. That context is not a substitute for the statutory test
that the Commission must apply, but it does help to explain the commercial objective:
to create a sustainable, New Zealand-owned produce business able to maintain
service, employment, grower relationships and investment in an environment
characterized by continued cost and margin pressures.

Confidentiality

4.

This document, and the Attachment, contain information that is highly confidential and
commercially sensitive. Disclosure of this information would be likely to result in
unreasonable commercial prejudice to JPT and T&G Fresh. JPT is providing this
information to the Commission on a confidential basis and in the expectation that the
Commission will keep it in confidence.

If the Commission receives a request under the Official Information Act 1982 to which
this letter is responsive, or otherwise intends to disclose any of the information
contained in this letter to any third party, including under section 99AA of the Act, JPT
expects to be given notice, and a reasonable opportunity to provide comments, before
the Commission makes any decision on release.

Executive summary

6.

The Proposed Acquisition will not be likely to substantially lessen competition in any
relevant market. Post-Acquisition, growers and wholesale customers will continue to
have multiple viable options for supply, regardless of how the relevant markets are
defined. Coordinated and vertical effects will not arise.
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7. [ 1. The business was put up for sale by its major overseas shareholder, and JPT [ ]. While
the Proposed Acquisition presents a commercial opportunity for JPT, a strong driveris a
sense of obligation to the industry and a desire to ensure that the Turners name
continues under Kiwi ownership. As set out in the Application, [].

8.  Asthe Commission has previously found, the industry is competitive, with multiple
routes to market for growers and avenues of supply for wholesale customers. Itis an
industry that has changed significantly in the past 40 years, and indeed in the past ten
years, as Registered Grocery Retailers (RGRs) and others have expanded their
distribution networks, new avenues to buy and sell fresh produce have expanded
(including online and remotely), margins have tightened and physical floors have closed
(even in what were previously ‘one market cities’).

9.  The Proposed Acquisition will not, nor be likely to, substantially lessen competition,
regardless of how the market is defined.

a) The Parties are not each other’s closest competitor, [ ]. Both parties compete more
closely with the much larger MG Marketing (MG), which will remain larger than the
merged entity.

b) Both growers and wholesalers have and will continue to have significant outside
options. Analysis of JPT’s grower base indicates that approximately 93% of these
growers either do sell produce other than via Fresh Direct, T&G Fresh and MG or
could viably do so.2 Similarly, the merged entity will face strong competition from
multiple wholesalers (and RGR Distribution Centres (DCs)) many of whom have
national coverage and have expanded, and continue to expand, in recent years. The
mere threat of further expansion will provide a powerful constraint on the merged
entity, and [ ].2

c) The threat of bypass is real and ever-present, and has not “levelled off” as stated
by the SOL.* JPT’s experience is that RGRs and other wholesale customers (and
end consumers) are continually looking for opportunities to deal directly with
growers. JPT therefore knows it needs to support growers to maintain its base. It is
for this reason that it supports small growers in obtaining certification that allows
their produce to be sold to RGRs. This is output-enhancing behaviour that will
continue post-merger.

d) The inherent nature of fresh produce means that prices, volume and demand move
continually. Produce must be sold before it deteriorates, and its value declines over

1 See Application at footnote 4, and JPT’s response to the Commission’s request for information dated 31
July 2026.

2See [0] to [61], below, for further discussion.

380l at[135.2].

4S80l at [42.1].
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time. This means that the merged entity would be severely constrained in its ability
to move prices (or quality) away from competitive levels. It also means that the
industry is not susceptible to coordination, and the Proposed Acquisition will not
make coordination any easier or more likely.

e) The Proposed Acquisition does not result in any increase in vertical integration.
Further, the Proposed Acquisition will not result in the merged entity having market
power — however the market is defined — that would be sufficient to make
foreclosure (either total or partial) profitable. [ ].

Industry background

10.

11.

12.

13.

14.

The wholesale supply of fresh produce as it exists today in New Zealand must be viewed
in the context of what has happened, and what is happening, in the industry. It cannot be
viewed statically.

An important dynamic that appears under-appreciated in the SOl is the shift away from
physical market floors as the primary avenue for connecting growers with wholesale
customers. As set out in the Application, JPT estimates that, for each of the physical
market floors that it operates, []. [ ].°

Consistent with this dynamic, the number of physical markets in New Zealand over the
last 40 years has declined significantly from around 51 to 25 today. This has been
precipitated in recent times by the rise of RGR DCs and the ability for growers to form
collectives (eg packhouses) or go direct to multiple market avenues.

As such, characterising JPT, T&G Fresh and MG as “full service’ by reference to physical
markets over-states the role that these physical markets play.

As regards RGRs, as noted in the Application [ ].° In this regard, JPT considers that the
SOl mischaracterises important aspects of the constraintimposed by RGRs.

a) The SOl states that direct supply may have already “levelled off.”” This understates
the enduring threat and constraint of RGRs, which have the incentive to maximise
direct supply and will keep looking for opportunities to do so.

b) The SOl also states that RGRs are not direct competitors of the Parties for the
supply of fresh produce.® This is inaccurate with respect to the two Foodstuffs
cooperatives and understates the competitive constraint that they provide. As the
Commission knows, grocery stores under the Foodstuffs banners are
independently owned and have a choice of sourcing produce via the Foodstuffs

5 Application, Tables 1 to 5.

8 Application at [10(c) and (g)].
7 At[42.1].

8 At[42.2].
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Cooperatives’ DCs or direct from growers. The Parties compete hard against these
Foodstuffs DCs to supply direct to Foodstuffs banner supermarkets.®

JPT further suggests that the diagram at Figure 1 of the SOl does not accurately capture
the routes to market. In particular:

a) growers and packhouses should be separated because many independent
growers use packhouses to consolidate as a way to service wholesale customers.
Packhouses bring together multiple growers under a single banner. They tend to
focus on core crops that are suitable for export, such as kiwifruit, apples, cherries
and avocadoes. However, they also sell domestically into the wholesale markets
and RGRs. Examples include Eastpack, Trevelyan, Mpac, Punchbowl, Hume Pack-
n-cool, 45 South Cherries and JRP Citrus;

b) food service wholesalers (eg Bidfood, Trent’s and Gilmours) sell to general retailers
(including small ones and consumers) and not just food service customers (for
example JPT understands that Bidfood and Service Foods sells into small
customers in the Coromandel region and Kaan’s in Central Otago); and

c) produce wholesalers include a wider group than the SOI notes, including
wholesalers such as Primor, Fresh Connection, Healthy & Fresh and Seeka who
buy and sell produce in competition with JPT.

The SOl also omits to refer to the Commission’s previous work in the industry that has
found that growers and wholesale customers have competitive options. This document
will not traverse that significant body of work again, but JPT thinks it is important to bear
this in mind in the context of the SOI’'s comment at [19] that in concentrated markets a
smaller change in competition may be substantial.” The industry is competitive, as the
Commission has previously found.

Itis no surprise, then, that wholesale profit margins in this industry are well understood
to be low and that wholesalers have to be dealing evenhandedly with the same
customers and the same growers on a daily basis in order to remain viable. [ ]. Industry
consolidation that [ ] suggests that industry dynamics are fundamentally shifting in ways
that make an exercise of market power more difficult, not less, and that there are
significant competitive constraints on remaining wholesalers that arise other than from
one another.

Relationships and fair trade are core to JPT’s approach to business, with the
understanding that supporting growers (including during difficult times for them) will

°[1.

19 )PT further notes that the Commission cites the opinion of a lawyer as authority for this proposition,
rather than statute or case law.
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mean that they will support its business in the future, as small growers can become
large growers over time.

19. Itisimportant that the competition analysis keeps the above dynamics —which continue
to develop — squarely in mind, particularly as the Commission applies the forward-
looking statutory test.

Counterfactual

20. JPTis content, at this stage, to adopt the status quo as the counterfactual. [ ].
21. JPT further notes that with the [ ].

A single wholesale market

22. Markets must be defined to include all goods and services that, as a matter of fact and
commercial common sense, are substitutable for them. “Commercial common sense”
requires the need for a “commercially realistic factual basis.”'? Market definition must
expose the constraints on individual firms.'® While the Commission says that it defines
markets in a way that best isolates the competition issues that arise from a merger,* the
exercise must be undertaken within the above framework.

23.  While JPT agrees with the Commission that market definition is a tool only and that what
is most important is to recognise all constraints,’ it makes the following comments as
regards the Commission’s proposed approach to defining the market(s).

Functional dimension

24. The Commission proposes defining separate markets for the acquisition and supply of
fresh produce.'®

25. InJPT’s view, the wholesale acquisition of fresh produce is inextricably linked to its
supply. The Parties (and others) obtain fresh produce for the purposes of re-supply. They
do this in competition with other wholesalers, packhouses, wholesale customers (eg
RGRs) and end customers. The exercise is one in (quickly) matching demand with
supply and decisions are made with this squarely front of mind — acquisition and supply
are intricately related and as a matter of fact and commercial common sense cannot be
divorced from one another.

26. Assessing the acquisition of fresh produce without regard to the demand that the
acquisition is designed to meet ignores the commercial reality of how the industry

1 Section 3(1A) of the Commerce Act 1986 (Act).

12 Telecom Corp of New Zealand Ltd v Commerce Commission (1991) 3 NZBLC 102,340).
3 Power New Zealand Ltd v Mercury Energy Ltd [1997] 2 NZLR 669 at 678 and 679.

4 Commerce Commission, Merger Assessment Guidelines, May 2022 (MAGs) at [3.10].
S MAGs at [3.12].

6 S0l at [48].
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operates and ignores relevant, immediate constraints on them. The below factors are
taken into account by JPT, on a daily basis, as it seeks to balance supply with demand:

a) the level of demand on a particular day;
b) how much stock is on hand or in transit;

c) competitor activity eg RGR promotions, import competition, export opportunities
(pushing prices up or down);

d) the quality of produce available (impacted by weather);
e) volumes available from growers;

f) volume forecasts (impacted by weather, crop rotation, seasonality, labour
availability, crate availability); and

g) grower price expectations.
27. Many of these factors will change daily and sometimes within the same day.

28. The argument for defining a unified market is further supported by the consignment
model that T&G Fresh (and MG) operate [ ], which directly matches growers with buyers
as an agent. The Commission accepts that the two models are functionally
substitutable'” and that it “makes no difference... for wholesale customers who pay
wholesale prices either way.”'®

29. Ifthe Commission does wish to partition the market between acquisition and supply,
then the share of supply ascribed to T&G Fresh’s consignment volumes needs to be
excluded.™ As noted in the Application, this would bring the merged entity’s share down
to, at most, approximately [ ].

30. Given the above, in JPT’s submission the only appropriate way of defining the market(s),
and the one that accords with fact and commercial common sense [ ], is to define a
single wholesale market, to ensure that all relevant constraints are given their
appropriate weight.

Product dimension

31. Assetoutinthe Application, and consistent with the Commission’s determination in
T&G/Freshmax,?® JPT’s view is that the relevant market is for the supply of all fresh
produce. The Parties (and others) compete to supply (and acquire) a broad range of

7SO0l at[111.2].

8 SOl at footnote 81.

% And so, too, does the share of supply attributable to MG’s sales by consignment, which is
approximately 71% per its 2025 Annual report [ ]. The Commission concedes that this complicates the
analysis, which is a further reason to define a single market.

20 Turners & Growers Fresh Limited and Freshmax NZ Limited [2020] NZCC 6 (T&G/Freshmax) at [30].

6
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produce. Customers can (and do) flex their demand across different produce categories
from day to day, and similar (or the same) equipment is required to handle and transport
multiple different types of produce.

As the SOl notes, [].

If the Commission is minded to consider the acquisition of produce separately from
supply, then as the SOI concedes there has been — and could be expected to be —
expansion by wholesalers (regional and product-specific) ie supply-side substitution in
the event of an attempted exercise of market power. This would simultaneously expand
their range on the sell-side, further supporting a market definition encompassing both
the buy- and sell-side.

Geographic dimension

34.

35.

36.

37.

38.

As set out in the Application, the appropriate geographic dimension of the market is
national. The Parties (and many of their competitors) operate with national reach and
face large customers with national purchasing and pricing.

The SOl says that suppliers and buyers have a preference for local transactions,
reflected in the prevalence of regional markets and regional sourcing by some wholesale
customers.?’ While these aspects may reflect current preferences, they do not reflect
the forward-looking analysis the Commission is required to undertake.

All businesses have a preference for keeping transport costs down and will organise
their operations to do this where possible. This is not unique to fresh produce industry.
The current location of physical markets reflects, in part, the fact that markets in other
regions have become unviable.

The reality is that significant volumes of produce travels long distances to reach
markets, and then travels long distances to end consumers. As the Commission notes,
some types of produce is grown only in certain regions of New Zealand (eg kumara in the
Ruawai) but is sold all over the country. Cities without a physical market receive the
same types of produce as those with one, just as growers in these cities can supply over
large distances.

For example, growers in cities and regions without a nearby physical market have
multiple options to get produce to market. They can transport produce to the nearest
physical market, they can sell locally to cafes, farmers’ markets, RGRs, they could sell to
packhouses or they could sell to customers further afield utilising regular services from
any one of the many specialist transport companies operating around the country.?

21 At [62].
22 For example, the transport company Wetherells Transport operates daily chilled freight services from
Gisborne to Auckland, Wellington, with other daily runs servicing Hawke’s Bay, Manawatu and

7
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In support of the above proposition, Table 1 below shows the 80" percentile distance
(by volume) within which growers supply JPT’s six physical markets. As can be seen,
produce can travel vast distances just to reach JPT. It is not uncommon for the same
produce to travel even further to reach end customers.

Table 1 - distances from grower to JPT locations

Location 80" percentile volume (km)
Auckland []
Christchurch []
Hamilton []
Palmerston North []
Tauranga []
Wellington []

Defining narrower grower (and customer) markets is inappropriate

40.

41.

42.

The Commission’s MAGs say that it may examine the ability of suppliers (in this case
acquirers) to discriminate against customers (growers).2® Where the acquirers can price
discriminate between growers, the Commission may consider defining separate grower
markets.?

However, in order to price discriminate it is necessary first to be able to identify with a
significant degree of certainty a group of customers (in this case growers) that have
different requirements from others. For price discrimination to be viable, Hausman et al
(cited by the SOI)?® note that customers (growers) first need to be able to be identified.?®

However, it is extremely difficult to identify such growers in a market where almost all of
them have outside options (as noted at [9.b)] above and explained in more detail below
at[0] to [61]), volumes and prices vary significantly and where demand also changes
constantly. For example, there is no way for a trader to know with certainty, at any given
time, what the vast majority of growers’ outside options are. What they do know is that
(a) they will likely have options; (b) the trader will not make any money if the grower goes
elsewhere; and (c) the trader does not have very long to negotiate with the
grower/customer. The equivalent is true for wholesale customers. So, trying to
discriminate between growers/wholesale customers would require significant

Christchurch. Similarly, Booths Logistics operates between Auckland and Northland. There are other
examples all over the country.

2 MAGs at [3.40].

2 MAGs at [3.41].

% See footnote 50.

26 Jerry Hausman, Gregory Leonard and Christopher Vellturo, “Market Definition under Price
Discrimination”, Antitrust Law Journal, Vol 64, 1996 (Hausman et al), p.372.
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guesswork trying to assess the strength of outside options in a very compressed
timeframe.

As Hausman et al note:

.. any assessment of a customer’s willingness to pay will involve substantial
uncertainty. Like any guess, this guess can be wrong. A sufficient number of wrong
guesses can make the attempt to price discriminate unprofitable. In many cases only a
small percentage of wrong guesses is required before an attempt at price
discrimination becomes unprofitable.””’

Therefore:

“..extreme caution is warranted when attempting to define relevant markets based on
the possibility of price discrimination. This conclusion applies particularly strongly
when no price discrimination is currently occurring... With no currently existing price
discrimination, the assumption that a hypothetical monopolist could price
discriminate is all the more speculative.”?®

The SOl notes that [ ]. However this is an insufficient basis to define narrower markets.
As noted above, there needs to be a special identifying features or that enable the
merged entity to, first, identify growers as part of a distinct group and, second, allows
them to be treated on worse terms.

As regards customers, JPT has standard terms of trade [ ]. To the extent that it does
discriminate on the grower side of the market, this is not against small growers but in
favour of them as, for example, it supports them to meet regulatory requirements.

Consistent with this, the Commission’s investigation appears to have found scant
evidence that price discrimination is currently occurring, noting that although for many
growers there is scope for negotiation, it is only “on occasion” that wholesalers offer
different prices to growers.? This finding is supported by JPT’s lived experience dealing
with growers and wholesale customers or all sizes.

In light of the above, JPT contends that there is no basis to define separate markets on
the basis of grower or wholesaler characteristics.

Conclusion on market definition

48.

JPT accepts that the Commission’s approach is to define markets in a way that best
isolates potential competition issues, and that the more important thing is that all
constraints are recognised. However the field of reference must be a legitimate
economic market that recognises all relevant constraints and that is defined as matter

2 Hausman et al, p.373.
22 Hausman et al, p.383.
2330 at [100].
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of fact and commercial common sense. JPT therefore remains of the view that it is
appropriate to define a single market for the supply of fresh produce, consistent with the
approach that the Commission took in the T&G/Freshmax determination.

Nevertheless, even if more narrow markets were defined, the merged entity will face
significant constraints and these are discussed in the next section.

No unilateral effects

50.

51.

The Proposed Acquisition will not give rise to unilateral effects for the reasons set out in

the Application, and the Commission can be satisfied to grant clearance. In summary:

a)

b)

the rapid turnover, perishability, volatile supply and demand, multi-sourcing and
bypass prevent profitable withholding or sustained deterioration;

any attempt by the merged entity to increase prices or reduce service quality would
be unprofitable, because growers and customers could readily switch or flex
volumes to competing wholesalers, source or supply directly, or use a combination
of alternative channels to reach consumers;

the merged entity would face substantial competitive constraints, including from
numerous well-resourced national and regional wholesalers, RGR DCs, direct
grower supply and imports;

the market is characterised by continual competitor expansion, and this is an
ongoing threat (with and without the Proposed Acquisition); and

growers and retailers have significant countervailing power and can bypass
wholesalers altogether. Accordingly, any attempt to exercise market power would
accelerate the diversion of volumes to competing wholesalers and direct
channels, rendering that conduct unprofitable.

Before turning to address the constraints discussed in the SOI, JPT first makes brief

comments on the SOI’s treatment of the evidence before the Commission.

The SOl does not reflect the balance of evidence before the Commission

52.

53.

The SOl says that the majority of wholesale customers have not raised concerns

regarding the Proposed Acquisition.*® This is correct, but still overstates the position

given that the SOl cites only one wholesale customer as having raised concerns.®’

In relation to the acquisition of fresh produce, the SOl references a relatively small

number of growers (as a proportion of the over 4,200 growers in New Zealand) that have

30 At[93.1].

31 At footnote 72.

10
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raised concerns about potential price reductions and worsening of commission rates.3?

[].33

Not referenced in the SOl is the submission from a grower industry association, the New
Zealand Vegetable Council, which surveyed approximately 20 growers and takes a
neutral stance on the Proposed Acquisition. Indeed, it submits that while the
Commission should closely examine the Proposed Acquisition, “...the conclusions we
have reached are the acquisition is unlikely to change the dynamics of the sector
materially....”3

The SOl also references growers in the Commission’s survey who explicitly did not raise
concerns about the Proposed Acquisition but does not discuss these in any detail.®

JPT appreciates that the SOl is not a final determination, but feels that relevant evidence
before the Commission that supports clearance has been under-weighted, and that the
treatment of this evidence has been inadequately explained.

Growers have options for supply outside other than JPT, T&G Fresh and MG

57.

58.

59.

The crux of the concerns set out in the SOl is that the Proposed Acquisition will remove
an avenue to market for growers (and a source of supply for wholesale customers), and
that this removal will give the merged entity the ability to decrease price (or increase
price to wholesale customers) or reduce quality.

The below discussion outlines why this will not be the case with reference to the points
raised in the SOI. However, as a demonstration of the choices that growers — the aspect
of the market the Commission is evidently most concerned about — have, and given the
relatively low response rate to the Commission’s own survey, to assist the
Commission’s consideration of the Proposed Acquisition JPT has conducted an own
analysis of its own grower base. The analysis shows that approximately 93% of growers
have, or could, supply buyers other than so-called “full service” wholesalers.

Figure 1 - Grower supply outside of JPT, T&G Fresh and MG
[]
To perform the analysis:
a) [L*
b) [];

32[]'
33[]'

34 New Zealand Vegetable Council, Submission on Statement of Preliminary Issues (6 July 2026), p.5.
35 S0l at [94].

36[]‘

11
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[]
Also enclosed with this response at Confidential Attachment A [ ].

Thus, there is very strong evidence that the vast majority of JPT’s growers have outside
options other than the so-called “full service” wholesalers JPT, T&G Fresh and MG. JPT
does not know for every grower what these options are, and the availability and strength
of these options can change day to day. Its traders simply know that they have them, and
that attempting to move prices away from competitive levels, or reducing the quality of
the service provided, would risk driving volumes elsewhere. In an industry where
margins are generally accepted to be razor thin ([ ]), this would not be a profitable or
realistic strategy for the merged entity.

The Parties are not each other’s closest competitor

66.

67.

68.

69.

70.

As set out in the Application, the Parties are not each other’s closest competitor. [ ].%
The Parties also have different business models, which is acknowledged in the SOI.*®

The SOl notes that there is a grower base overlap of approximately [ ] of T&G Fresh
growers selling to Fresh Direct and approximately [ ] of Fresh Direct growers also supply
T&G Fresh. The SOI suggests that for at least these customers the Parties are likely to
compete closely.*

[ 1. JPT’s grower base is approximately [ ] growers, while T&G’s is approximately [ ],
meaning that the percentage of the combined grower list is around [ ].%°

In addition, the SOl does not appear to take into account any differences in the types of
produce that may be supplied from growers that produce multiple crops.

Finally, the SOl acknowledges that there is a degree of grower multi-homing between the
Parties, which suggests a closeness of competition.*' [ ].#?

37 Application at [10(c) and (g)].
®AL[111].
¥ At[109].

40[]'

4“1 At[109].
42 This is consistent with the SOI citing only one grower that claims to play the Parties off against one
another: SOl at[110].

12



PUBLIC VERSION

The merged entity will be constrained by significant competitors

71.  Asnoted in the Application, the Parties face strong competition from many well-
resourced competitors. The SOI, however, says the Commission is not satisfied that the
constraint from existing competition would be sufficient to constrain the merged entity.*®

Constraint from MG

72. Asthe SOl states, MG is the largest supplier operating fresh produce markets in New
Zealand and is a strong competitor to the merged entity.** JPT agrees with this
statement. The SOI further notes [ ] and feedback through the survey that growers
supply MG as well as other wholesalers.*®

73. JPT’s lived experience is that MG is a very strong competitor. As noted in the Application,
JPT estimates that MG has an estimated share of more than 29% of the wholesale value
of produce consumed in New Zealand each year.*® It is a vertically integrated, powerful
competitive force that [ ].

74. Were the merged entity to attempt to exercise market power, growers and retailers could
and absolutely would switch to supplying MG. [ ] would be sufficient to constrain the
merged entity.

Constraint from other competitors

75. Assetoutinthe Application, the parties face fierce competition to acquire and supply
produce from rival wholesalers and this will continue post-transaction.

76. The SOl acknowledges that wholesale distributors operate across the country but [ ]
they are less likely to constrain the merged entity outside Auckland.*” However it notes
that:*®

a) [];and

b) [1.

77. []. The question that the Commission needs to answer is whether these wholesalers
would be likely to constrain a post-merger price increase or reduction in quality. While it
may be true to say that some wholesalers [ ], this takes a static view of competition.
Where wholesalers have indicated that they already have [ ], this means that they
already have the infrastructure in place (or could use third party infrastructure such as
warehousing at airports) to be an effective competitive threat and can be expected to

43 For example at [115].

44350l at [118]. The SOI further says that [ ]. This does not fully reflect the position. As noted in the
Application, [ ]. See the Application at[10(c)] and (g)].

4350l at [122].

46 This would reduce to approximately 8.4% if consignment sales are excluded.

4780l at [129.3]

48 S0l at footnote 96.

13
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seize opportunities [ ] as and when they arise. [ ] and will impose a significant constraint
on the merged entity.

RGRs compete strongly to acquire and supply fresh produce

78.

79.

80.

The merged entity would face strong competition from the RGRs.

As discussed above, JPT disagrees with the statement that RGRs are not direct
competitors in supply but do compete “to some degree” to acquire produce. The Parties
fiercely compete directly with RGR DCs for acquisition of fresh produce, and with the
Foodstuffs cooperatives’ DCs for sale into independent owner-operators within the
respective Foodstuffs networks. This can clearly be seeninthe [ ].

[ 1. This is supply that would otherwise go through other channels, including
wholesalers (and previously did). The Commission must accept that this amounts to
significant competition. The fact that [ ] does not mean that the constraint is felt any less
—the continued threat of it happening is sufficient, [ ].

The threat of entry and expansion is ongoing, real and significant

81.

82.

83.

As set out in the Application, there has been significant expansion in recent years,
including by large, national wholesalers.*® The industry has been characterised by
significant and continual expansion in the industry as wholesalers and others seek to
win share of supply up and down the supply chain. In addition, the RGRs continue to
expand their networks, with a recent article noting that Foodstuffs North Island (FSNI)
has recently committed to almost $350 million expanding facilities in Palmerston
North.5" JPT expects that these expansions will only strengthen FSNI as a competitor in
the fresh produce space.

In some cases, expansion by existing competitors, or entry into wholesale operations by
packhouses, has led to greater constraints on the market. This has typically resulted
when those operators have commenced wholesaling in specific high volume lines (eg
the lines already packed by an existing packhouse), and can do so more efficiently as a
function of this specialisation. This further drives down margins for wholesalers. Even
the prospect that this may occur would be sufficient to constrain the merged entity.

The SOl says that barriers to expansion are significant and that expansion in the past has
been regional or produce-specific.5? To the extent the Commission is concerned about
competition issues at a sub-national level, or in relation to specific produce categories,

4 30l at footnote 26.

50 Application at [100].

51 See: https://www.foodstuffs.co.nz/news-room/2026/foodstuffs-north-island-to-upgrade-ageing-lower-
north-island-distribution-infrastructure.

52 30 at [134].
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this illustrates that expansion is possible and a real threat that would constrain the
merged entity.

Further, [ ], an exercise of market power tends to weaken existing relationships and give
rise to expansion opportunities. The relevant question, again, is whether expansion
would be likely in response to an exercise of market power, not what the conditions of
expansion are right now. [ ].

As discussed above, [ ] provides an excellent example of [ ].

JPT does not know where the next expansion will come from, but it knows it will
continue to come, consistent with industry trends. It cannot afford to be complacent
and accelerate it by attempting to extract increased economic rents from its
customers.5®

The threat of bypass is serious and ever-present

87.

88.

89.

90.

As set out in the Application, and acknowledged in the SOI, certain customers and
growers have significant countervailing power.* This includes RGRs and larger growers.

Threat of bypass by RGRs and others is real, and has not “levelled off” as stated in the
SOLI.** This phrasing, again, is very static and understates the constant and significant
threat that bypass poses. Further, it does not reflect the forward-looking test that the
Commission is required to apply: whether the threat of bypass would be likely to
constrain an exercise of market power by the merged entity.

RGRs (and others) are always on the look out for bypass opportunities and the credible
threat of bypass will continue to be a very strong constraint. As noted in the Application,

[].

The SOl notes that direct supply may not be viable for smaller growers due to distance
considerations and the relatively expensive cost of transport.>® However as illustrated at
Table 1, above, produce travels long distances in New Zealand from growers to
customers, and there are transport options across the country from dedicated logistics
companies eg Wetherells Transport operates daily chilled freight services from
Gisborne, one of the growing regions most remote from physical markets, to Auckland
and Wellington and other daily runs servicing the Bay of Plenty, Hawkes Bay, Manawatu
and Christchurch. Smaller growers also often have more opportunities to sell locally to

5% JPT notes the Commission’s call for information about expansion by opening physical market floors. JPT
notes that it has provided extensive information in this document, and the Application, about the general
trend away from physical markets in response to significant and permanent shifts in market structure
driven in no small part by RGR expansion.

5480l at[141].

%S0l at [42.1].

%6 S0l at [142].
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farmers’ markets, local restaurants and other small customers that do not require large
volumes of produce.

The SOl further says that smaller growers face high barriers to supplying RGRs due to
volumes and quality requirements. However, as noted above the Commission [ ]. Stores
in the Foodstuffs cooperatives’ networks are independently owned and managed and
often deal direct with local growers as part of their commitment to the community that
they operate in.

Indeed, an individual Foodstuffs store was instrumental in Healthy & Fresh’s entry.
Healthy & Fresh commenced business when PAK’nSAVE Royal Oak “gave us an
opening” by placing an order for five creates of bok choy. Today it has grown into a
nation-wide wholesaler.®” In JPT’s experience this is not a ‘one off’, but happens
frequently within the Foodstuffs cooperatives, where local owners are able to make
independent sourcing decisions.

As noted in the Application, JPT has a long history of supporting small growers and has
supported them through the standards process, which enables their produce to be sold
to RGRs. This reflects JPT’s commitment to the industry and to maximising the grower
pool — it cannot sell what is hot grown. This output-enhancing behaviour will not change
post-merger.

The SOl says some growers have a preference for wholesalers to avoid disrupting
existing supply relationships and because it is simpler. However the relevant question is
what they would do in response to a hypothetical attempted price or quality decrease.
JPT’s assessment of its own grower base is that approximately 93% of growers do, or
could, supply outside of JPT, T&G Fresh and MG.%®

Further, the merged entity knows that many customers do have options and cannot
readily identify those that do not.

The SOl says it can be convenient to travel to local wholesalers to compare produce.®®
Travelling to local wholesalers is becoming less important as evidenced by data
provided in the Application. Further, this is not an option for many regional wholesale
customers who have one or no markets. For these customers, all purchases are remote.

The SOl notes the risk of committing to a particular grower® but this ignores the
prevalence of multi-homing. It also ignores the fact that customers can hedge and

57 See https://www.foodstuffs-si.co.nz/news-room/2026/from-five-crates-to-thousands-foodstuffs-
backs-asian-produce-business-to-grow-into-nationwide-supplier.

%8 JPT also notes that post-merger customers will have one fewer counterparty to deal with, which is
presumably a benefit to these growers. It is unclear how replacing this with another counterparty, or small
number of additional counterparties, is likely to give rise to significant competition concerns.

S At[147.1].

50 At [147.3].
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acquire some produce from wholesalers and some direct, and have the ability to flex (or
threaten to flex) between the two. Further, weather events are likely to impact more than
just one supplier in a particular area, and therefore impact wholesale market prices as
well.

Natural constraints on pricing

98.

99.

100.

101.

102.

As noted in the Application, the inherent characteristics of fresh produce mean that it is
very difficult to engineer prices away from competitive levels.

To further support this point, Figure 2 below shows 86% of perishable stock is sold
within two days, minimising the ability to hold stock and manipulate price. For
perishable products like lettuce, JPT’s customers and end consumers demand fresh
stock; it must be moved quickly.

Figure 2 —time taken to sell lettuce — 3 months to 37 July 2026

% Sold Each Day

5.97% —\

®% Sold Day 1

@ % Sold Day 2
@®% Sold in 3 Days
©®% Sold Day 4+

As regards ‘shelf stable’ produce, this is typically harvested in a short seasonal window
and held at growers and/or packers for distribution to export and local markets. Growers
therefore hold the power to supply product at their discretion.

JPT [ ]. Although ‘shelf-stable’, this type of product still deteriorates relatively quickly
with 50% of stock sold within 3 days of receipt, further reducing any ability to build
stock.

Figure 3 below shows a specific example Fresh Direct's stock holding days for onions
across the country for the three months ended 31 July 2026.
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Figure 3 — stock holding days for onions — 3 months to 31 July 2026

% Sold Each Day

Sold Day 1
Sold Day ¢

Sold in 3 Days

id Day 4+

KPIs for JPT traders mean that staff are incentivised to move stock at today’s market
price. Fresh Direct has strict controls around stock management to avoid wastage and
decline in price for stock as it ages — all items are loaded with internal expiry dates and
traders are required to minimise stock that is internally classified as pastideal.

Figure 4 below is a snapshot of lettuce stock as at 16 September 2026 at mid-afternoon
where typically stock is low. It shows the internal expiry days for lettuce as four days,
and the adjacent column shows how long the stock has been on hand.

As this was actual on-hand data at that point in time it also has two units that happened
to be in stock at 14 days which [ ]

Figure 4 - lettuce stock held — mid-afternoon 16 September 2026

[]

No coordinated effects

106.

107.

The market is not conducive to coordination and the Proposed Acquisition will not
enable market participants to coordinate their behaviour to increase prices in the
relevant market, for the reasons outlined in the Application.

JPT does not repeat the points set out in the Application, but observes that the SOl says
that JPT, T&G Fresh and MG have “some information” on one another’s pricing.®" JPT
makes two comments in response.

a) First, thisis in the context of growers and wholesale customers using competitive
offerings as a basis to extract improved terms. This is the sign of a competitive
market, different from price discovery via public displays at eg petrol stations.

8150l at [156.2].
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b) Second, this statement overlooks the fact that these parties directly compete with
other wholesalers and RGRs for the acquisition and supply of wholesale produce
where, as noted in the SOl just a paragraph later,®? prices and volumes change
rapidly and there is no real time visibility over what prices are being offered.%?

Coordination on price is simply not possible in this environment.

No vertical effects

109.

110.

111.

112.

113.

114.

As the SOl notes, JPT is not vertically integrated® and so the Proposed Acquisition does
not increase vertical integration in the relevant market (at all or significantly).®® The
Proposed Acquisition will also not give the merged entity the ability or incentive to
foreclose competitors.

The merged entity will not have a substantial degree of market power in the relevant
market. It would have, at most, a wholesale equivalent share of approximately [ 1% of
the supply of fresh produce in New Zealand (reduced to [ ]% if consigned sales are
excluded).®® This would hold even if the relevant market is defined on produce-specific
bases (which the Commission has indicated, insofar as supply goes, it does not believe
is appropriate).®” Given this, the merged entity will not have an ability to foreclose
competitors.

As regards incentive, as noted in the Application and above, JPT has a strong track
record of helping smaller growers and broadening its supply base. The Proposed
Acquisition will not change this. To the extent that T&G Fresh has an incentive to
discriminate against independent producers, it already has an incentive to do this. As
noted in the SOI, own-grown produce represents [ ] of the produce that T&G supplies.

Further, JPT understands that [ ] JPT suggests that the Commission engages with T&G
Fresh on this point.

[].

Finally, the SOl raises a concern that independent produce may ‘sit on the floor’ for a
long time and be sold at low prices.® Given the perishable nature of produce, JPT has a
strong incentive to move all stock as quickly as possible. Lower sales prices hurt JPT in
multiple ways.

52350l at[157.1].

53S0l at [157.3].

541t grows cherries predominantly for export, and a small amount of rhubarb.
% S0l at [164].

¢ Application at [90].

5780l at[55.1].

% SOl at[165].
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a) First, it means less revenue from each sale. Given the razor thin margins this
increase the chances of not making a profit at all.

b) Second, engaging in this behaviour risks growers switching or flexing to other
alternatives such as MG, other wholesalers and direct supply.

115. Moreover, as noted above [ ] then such a concern is highly unlikely to arise post-merger.
Concluding remarks

116. Asis clear from the Application, the information subsequently provided to the
Commission, and the information in this document and enclosed documents, the
Proposed Acquisition is unlikely to substantially lessen competition in any relevant
market.

117. JPT respectfully requests that the Commission grants clearance as soon as possible.
There is no need for it to test this matter further by reference to potential narrower
markets that do not accord with commercial reality.
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