(Date document last revised: 13 January 2010)

COOPERATION AGREEMENT FOR AN INDIVIDUAL 
Agreement between:

The New Zealand Commerce Commission (the Commission), a body corporate established under section 8 of the Commerce Act 1986 (the Act)
and
[Name] 
Background

1. This agreement is in connection with [describe cartel] conduct in the [describe industry] in [geographical area, eg, New Zealand] (the cartel) in breach of Part 2 of the Act.  
2. [Name] has applied for cooperation benefits in terms of the Commission’s Leniency Policy.   
Interpretation

3. For the purposes of this agreement:

· ‘company’ includes any association of persons whether incorporated or not, and any body corporate incorporated inside or outside New Zealand;
·    ‘information’ includes all information, documents, material and evidence of any      kind whatsoever, including all oral, written and electronic information;
· ‘investigation’ means the Commission’s investigation into the cartel or any related conduct, including any investigation regarding possible breaches of section 103 of the Act, or any related offences under the Crimes Act 1961; 

· ‘person’ includes a company; and

· ‘proceedings’ means any Commission initiated Court proceedings or enforcement action relating to the cartel, including criminal proceedings for breaches of section 103 of the Act, or any related offences under the Crimes Act 1961.
Cooperation Benefits
4. In consideration for [Name’s] agreement to cooperate with the Commission by providing information and assistance in future proceedings, the Commission agrees that in any Commission initiated proceedings under Part 2 of the Act in relation to the cartel, the Commission will submit to the Court that [Name]:

(a) has cooperated with the investigation and/or proceedings; and

(b) the appropriate penalty under the Act should be discounted, to reflect:

· the timing and level of cooperation by [Name];
· the value obtained by the Commission from any information provided by, or assistance in any proceedings from [Name]; and
· any admissions by [Name].
5. The Commission will seek a reduction in penalty up to [__] per cent against [Name], reflective of the timing, level and value of the cooperation and the admissions made.
6. The Commission and [Name] agree that the Commission’s obligations in clauses 4 and 5, are conditional upon the satisfaction by [Name] of all the conditions set out in clause 7. 
[Name] Cooperation Conditions  
7. [Name] will:

(a) maintain continuous, complete and expeditious cooperation with the Commission throughout the investigation and any ensuing proceedings;
(b) provide the Commission promptly and voluntarily with all the information available to him/her regarding the existence, activities, operation and membership of the cartel;
(c) preserve all relevant information and assist the Commission to retrieve all relevant information;

(d) make available to the Commission any personal information which is relevant or which the Commission considers may assist the investigation or proceedings;

(e) make him/herself available for interviews and respond fully and truthfully to all inquiries of the Commission in relation to the investigation and promptly inform the Commission of any changes in his/her employment situation and/or contact details;

(f) appear as a witness in any proceedings and provide full, frank and truthful evidence as to all matters within his/her knowledge, if required to do so by the Commission;

(g) confirm that he/she has ceased his/her involvement in the cartel, or otherwise has acted and will act as directed by the Commission in relation to the cartel
;

(h) cooperate with any internal investigation conducted by [company name] when requested by the Commission;

(i) not, without the consent of the Commission, disclose the fact of, or the content of the cooperation application, the investigation or the proceedings, or any details regarding the cooperation application, the investigation or the proceedings, except as required by law; and

(j) inform the Commission at least two working days as defined in the Act, before making any disclosure relating to the leniency application, the investigation or the proceedings, which he/she considers is permitted by clause 7(i). 

Revocation 
8.
If the Commission at any time determines that [Name] has:

(a) failed to meet any of the conditions of this agreement, or
(b) materially misled the Commission as to any matter relevant to  the investigation or proceedings,  
      the Commission will not be bound by the obligations under clauses 4 and 5, and will notify [Name] accordingly.
9. Before making any determination under clause 8 the Commission will:
(a) notify [Name] orally that it is contemplating terminating the cooperation agreement, and allow five working days (as defined in the Act), for a response to the Commission’s view and for any shortcomings to be addressed; and
(b) if the Commission’s views are not adequately responded to and the shortcomings addressed, set out in writing the shortcomings and allow [Name] a further ten working days (as defined in the Act), or such longer period as the Commission may specify, to respond to the Commission’s views and to remedy the shortcomings.
10. If clause 8 applies, [Name] agrees:

(a) to waive any right he/she may otherwise have to assert that any proceedings brought against him/her by the Commission arising out of or in connection with the cartel are time-barred for purposes of any applicable limitation period under the Act, for a period of three years from the date of revocation of this agreement; and 

(b) that he/she will not plead a limitation defence in respect of any such proceedings if they are commenced on or before a date three years from the date of revocation of this agreement. 

Use of Information on Revocation 
11.
Where clause 8 applies and the cooperation agreement is terminated, the Commission may continue to use any information provided under this agreement, for the purpose of conducting the investigation or any proceedings.

Disclosure of Information

12. The Commission may disclose any information provided by [Name] for the purpose of:

(a) conducting the investigation;
(b) obtaining legal advice or in preparation for proceedings;

(c) conducting proceedings, including making discovery; and

(d) complying with the requirements of the law.

13.
If the Commission proposes to make any disclosure pursuant to clause 12:

(a) an obligation of confidence will be imposed on the recipient of the information to the extent reasonably possible; and

(b) to the extent reasonably possible, it will not disclose the source of any information or the identity of [Name].

14. If the Commission receives a request for disclosure of information pursuant to the Official Information Act 1982 (the OIA), the Commission will to the extent reasonably possible, give [Name] an opportunity to: 

(a) make submissions to the Commission regarding any proposed release of the information; and 

(b) take such action as [Name] considers necessary to resist the OIA request.
15. The Commission will not waive any privilege that it may hold in relation to the information provided by [Name], except to the extent that it is necessary for purposes of conducting the investigation or proceedings.

Agreement to Negotiate in Good Faith
16. [Name] and the Commission agree to negotiate in good faith upon the formulation of:

(a) an agreed statement of facts which reflects the information obtained during the investigation, the assistance or envisaged assistance from [Name] in the investigation and any proceedings, and admissions by [Name]; and
(b) an appropriate penalty range and/or penalty, based on the matters referred to in clause 16 (a) above. 
17. The parties agree that the obligation in clause 16 above: 

(a) does not arise until the Commission has collected sufficient information to issue proceedings against the participant(s) in the cartel; and
(b) the conditions set out in clause 7 have been satisfied.
Conditions are Continuing
18. All obligations imposed on [Name] in this agreement, except for clauses 7(i), 7(j) and 10, are ongoing and continue until:

(a) the Commission advises [Name] that the proceedings have been concluded; 

(b)  the cooperation agreement with [Name] is revoked; or

(c) the Commission advises [Name] that [Name] is exempted from the application of Part 2 of the Act, or that his/her conduct does not breach Part 2 of the Act.

19. The obligations in clauses 7(i), 7(j) and 10 are ongoing and only cease when the Commission advises [Name] that the proceedings have been concluded, or releases [Name] from these obligations in writing.

20. The obligations imposed on the Commission in clauses 13, 14 and 15 are ongoing and continue despite the expiration of any other term of this agreement, unless [Name] releases the Commission from these obligations in writing.

Miscellaneous

21. This agreement, is the entire agreement between the Commission and [Name] and supersedes all prior communications, understandings or representations whether oral or written between the Commission and [Name].

22. This agreement shall be governed by, and construed in accordance with, the laws of New Zealand.

23. The failure of the parties to enforce any provision of this agreement at any time, shall not operate as a waiver of that provision in respect of the particular act or omission or any other act or omission.
24. The parties agree that the New Zealand courts shall have jurisdiction to determine any proceedings arising out of or in connection with this agreement and the matters to which it relates, including any proceedings brought by the Commission.  
Communications

25. Any written notice or communication pursuant to this agreement shall be delivered as follows:

If to the Commerce Commission, to:

[For the Attn of:          ]

Commerce Commission
44 The Terrace
PO Box 2351
Wellington 6140

New Zealand


If to the Applicant, to:

[                      ]

For:
[                                           ]

Fax:
[                                           ]

or to such other person or address as the parties may agree.

Execution:
SIGNED for and on behalf of 



[Name] 






         On [date]

Name:
Director/ Duly Authorised Signatory

in the presence of:

Witness Name:

Witness Address:

Witness Occupation:

SIGNED for and on behalf of 


The Commerce Commission 



         On [date]

Name:

Duly Authorised Signatory
in the presence of:

Witness Name:

Witness Address:

Witness Occupation:
� In exceptional circumstances an individual may be asked to continue to participate in cartel activities in order to secure further evidence.
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