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SCHEDULE 1

PROCESS FOR REVIEWING TELECOM'S ADJUSTED BITSTREAM PRICE
UNDER DECISION 582, THI DETERMINATION IN RESPECT OF THE

DESIGNATED ACCLSS SERVICE OF “ ACCESS TO, AND INTERCONNECTION

51612641 /Z_\ /d{/

WITH, TELECOM’S FIXED PDN?

DEED OF UNDERTAKING A$ TO CONFIDENTIALITY

This Deed of Undettaking (“Deed”) Is made in vefation to an Order (“Order”) issued
by the Commetee Commigsion (the “Commission”) pursuant to gection 15(i) of the
Telecommunications Act 2001 (“Act”) and section 100 of the Commerce Act 1286
(“Commerce Act”) on 6 October 2006, to which this Deed is annexed as Schedule 1.
This Deed adopts the terms defined in the Order.
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hereby irrevocably undzitake 1o the Commission and o every person suf}-;:_lying the
Restricted Informaiion to the Conmission as follows:

(8}  to comply with the Order In catrying out the functions of the Party for whom I
act and otherwise o far ag its terma apply (o me;

(b)  not to use ox refer to the Restricted Infotmation in any way except in telation to
the Proceeding and in compliance with the Order; and

(5)  not to disclose the Restricted Information or any part thereof (o, or disouss it
with, any petson other than a person who has becn provided with the
Restricted Tnformation and has given an undertaking to the Commission in the

. satne terms as this undertaking (a list of whom is attached in Schedule 2 to the
Ordet); and

(d)  not to make notes, suminaries, copies, or records in auy other form, of the
Resivioted Information sxcept as is necessary for me to prepare for and present
submissions to the Cammission in respect of the Proceeding; and

(6)  to notify the Commission, as soon ae reasonably practicable, of any change in
my employment cireurnstarices or tole that may be televant to my continuing
access to Restricted Information pursuant to the Quder,

I understand that the list of people set out in Schedule 2 to the Order may be vatied
from time to time and that the Commission will endeavour to update me of changes to
this fist where practicable. |

Subject to clause 6 of this Deed, I undertake to the Commission and to every person
supplying the Restricted Information to the Commission to yeturn ot destroy all copies
of the Restricted Information obtained from the Comrnission, inctuding any notes,
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vecords, summaries, of rechrdings in any other form which I may have made of the
Restvicted Information, except:

()  Restricted Information which belongs to me or niy employet or client and
which I am specifically authorised to vetain; and

(b)  electronic back-up copies of Restricted Information which are stored on tape of
thass storage unit and nof readily accessible on a live server,

before the expiry of the Order,

5. Subject to clause 6 of this Deed, I undertake to the Cominission and to every person
supplying the Restricted Information to the Commission to provide the Commission
with written confirmation that I haves

(a) destroyed, in & secute and confidential manner, all Restricted Information; of
(by returned all Restricted Information except for Restricted Infoymeation [ am
authorised to retain;

within 20 working days of expity of the Otder.

6. Clauses 4 and 5 of this Deed shall not apply if I am notified in writing of waiver of the
obligation to comply with those provisions by

(8)  the Comwmission; and
(b)  every petson supplying the Restricted Information to the Commission,

7, I acknowledge and understand that a fatlute to comply with clause 11 of the Order lsa
criminal offence under s 100(4) of the Commerce Act 1986, In addition to the specific
covenants above, the matters stated in the Order ate, to the extent permitted by law,
deemed set out in this Deed ag if they wete covenants in, and of, this Deed binding on
me and also binding upon my employer or that person whose Interest 1 represent in
this proceeding (as the case may be) and any failure to comply with the terms and
conditions of the Order shall be consttued by this Deed as a breach of this Deed. After
the Order ceases to have effect | acknowledge that I continue to be bound by this Deed
unless expressly relensed by the Commission.

DATED this @/A day of O ctaber~ 2006

Y

Signature N

I~ . (f by < CSL‘7
Matiic J .

— ) ] A4 -5 "’;’ .

S e ,g,'f 274 St /
Position / 2[,/ /&// e rd LS5 ' % s
Signed and dated it the presencs oft P2 LR ET AN o/ A
[Tustice of the Peace] fSolisitos i : i
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COMMERCE COMMISSION

PROCESS FOR REVIEWING TELECOM’S ADJUSTED BITSTREAM
PRICE UNDER DECISION 582, THE DETERMINATION IN RESPECT OF
THE DRSIGNATED ACCESS SERVICE OF «ACCESS TO, AND
INTERCONNECTION WITH, TELECOM’S FIXED PDN”

Order made by the Commerce Commission
under seetion 100 of the Commerce Act 1986, as applied by seetion 15(1) of the
Telecommunications Act 2001

Order made by: Douglas Webh
Telecommunications Comtmissioner

Date of Order: 6 Detober 2006

WELLINGTON:

AUCKLAND:

66 Wydham Slrcci.%&%@@ﬁ:}mz. Wit - 52°The Terece, 0. Box 2331, 31 Victoria Streel, RO, fox 25193,
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ok (04) 924 3600 Fux: (04) 924 3700 Tul: (033964 3450 Tax: (OF) BG4 451
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Background

A,

C.

O 22 June 2006, the Commission jssued a Determination on the applications by il}ug
Timited and CallPlus Limited for determination for access to, and interconnection with,
Telecom’s fixed PDN (“Decision 5827) uitder s 27 of the Telecommunications Act 2001
(«. Act").

Telecom i tequired to make adjustments to {he bitstream price on a dquarterly basis
commencing fom the date of Decision 582, and whenever a Tclecom broadband plan
price change occuts. Telecom must submit the results of any adjustments to the
Clommission for prioy approval.

Thug and CallPlus have requested access to the undetlying information subimitted by
Telecom (“Information”) in relation to the quarterly price adjustment as at 22
September 2006,

The Cotnmission makes this order (“Order”) in relation to Decision 582, to control the
disclosuye of certain confidential Information provided to the Commission by Telecom
and which the Commission considets necessary to release for the purposes of
conducting its inquiry into Telecom’s adjusted bitstream price.

This Order deals with protection of the confidentiality of the Tnformation.

This Order does not apply to information that is already in the public domain or that
comes into the public domairi otherwise than because of a breach of this Order,

Interpretation

¥

For the purposes of this Order and related Deeds of Underiaking:

“Peed of Undertaking” means a deed of undertaking in the form prescribed in Schedule
1 of this Order,

“Information” means information, documents, and evidence (Including email and any
other electronic commmnications) arising from, or in connection with, the Procceding.

“Party” means Telecom New Zealand Limited or Thug Limited or Ca{lPlus Limited and
“Parties” means Telesom New Zealand Limited, Ihug Limited and CallPlus Timited.

“Proceeding” means the Commission’s proceeding in relation fo the Decision 582 price
adjustiment.

«“Restricted Information” has the meaning ascribed in clause 4 of this Order, (For the
avoidance of doubt, Restricted Information does not include Information that iz already
i the public domain or that comes into the public domain otherwise than because of a
breach of this Order).

! Decision 582, pata 208
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Request for Protection of Information

2.

Where a Party sesks protection of any Information as Restricted Information in

accordance with, this Order, that Patty roust: . o

(2) set ot the Information in respect of which Restricted Information protection is
requested; o

(b) cleatly identify all Infoxmation for which protection as Restricted fnformation 15
requested; and _

(¢) statc the specific grounds on which the Pruty considers that the Information should
be protected as Restricted Information,

in wtiting to the Cotimission and must attach their Nominate Counsel’s certificnte made

pursuant to clavse 8.

Where o Party sceks additional prolcetion for any Information over and above he

protection given to Restricied information under this Order, that Party must;

(a) setoutthe Information for which additional protection iy requested;

() clearly idontify all Tnformation for which additional protection is sought;

(¢} state the specific grounds on which the Party considars that the Information should
be subject to additional protection; and

(d) state the nature, extent and duration of the additional protection sought by the
Party,

in writing to the Commission and must attach their Nominate Counsel’s certificate made

pursuant to clause 9,

The following Information shall be protected as Restricted Infovmation:
(2) Information that the Commissiont designates as Restricted Information; and
(h) Information in respect of which the Commission has:
(i) received a reguest in compliance with clause 2 of this Order from the Party
who provided that Information; and
(i) not determined {o treat otherwise than as Restricted Information.

Whete the Commission receives a request pursuant to clanse 3 of this Order, the
Commission shall use its teasonable endeavours to determine within five (5) wotking
days:

() whet Information, if eny, should be given additional protection; and

(b) the natuve, extent and duration of any such additional protection,

and shall promptly commumicate jts determination fo the televant Party.

Nominated Counsel

8.

#6126-1

If a Party wishes to receive or provide Restricted Tnformation putsuant to this Order,

then it must: .

() appoint as its nominated counsel a person who has a current cextificate to practise
as o bartister and solicitor of the High Cowrt of New Zealand (*"Nominated
Counsel”); and

(b) notify the Commission in writing of the appointment, ot change in appointment, of
its Nominated Coungel.
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© The Nominated Counse] for sach Party ghal) supervise and ensure compliance by the

Party nominating him or her with all the requirsments of this Order and the rolevant
Deeds of Undertaking.

If a party requests protection of particnlar Information as Restricted Information, then
Nominated Counsel for that Party must, at the time the request i8 made, certify in
writing to the Cotnmission that he or she considers that ptotection of the relevant
Information #s Restrioted Information in accordance with (he televant Order Is
necessaty in order to avoid likely unreasonable prejudice to the commaercial position of
the person who supplied of who 35 the subjeet of the Information.

If a party requests additional protection of particular Information over and above {hat

given to Restricted Information, then Nominated Counsel for that Party must, at the time

the tequest is made, certify in writing to the Commission that he ot she considers that:

() protection of the relevant Information as Restricted Information it accotdance
with the relevant Order would be likely unreasonably to prejudice the comtuerciat
pasition of the person who supplied ot who is the subject of the Tnformation; and

(b) additional protection of the nature, extent and duration sought is necessary in ordex
to avoid likely unreassnable prejudice to the cominercial position of the person
who supplied or who ig the subject of the Information.

Provision of Information

10, If a Party wishes to provide Information to the Commission in relation to the

516126-1

Proceeding, then:

(3) The Party must provide the Information to the Commission (including all
Inforymation. for which protection as Restricted Information is requested or for
which additiona) protection is requested) no Jater than 5 pm on the due date or at
such other time as may be specified by the Commission;

(b) Subjeet to clause 11 of this Order, a Party must provide to the othor Party ot
Partics & copy of the Information including the Restricied Information not later
than 5 pm (or at such other time specified by the Comtnission) on the next
wotking day following the day on which the Information is provided to the
Commission under clause 10(a) of this Order;

(c) A Party must provide fo the Commission a public version of the Information
which excludes all Restricted Information, for publication on the Commission’s
website, not later then 5 ptn (or at such other time specified by the Commission)
on the next working day following the day on which the Information is provided to
the Commission under clause 10(n) of this Order;

(d) T otder.to comply with the requirements in clanses 2(b) and 3(b) of this Ordet, a

Party must:

() enclose any Restricted [nformation within square brackets with the
designation of the Restricted Information next to those brackets (eg
Vodafone New Zealand designated Restrioted Information { ] VNZRI),

(ify Clearly mark documents containing Restricted Information with {he word
“Restricted” on the front page; and

Ll
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(i) Enclose any Information in respect of which additiom_ﬂ prlotcctiun is
requested within squate brackets with an appropriate designation next to

fhose brackets (g Information for which Telecom New Zealand Limited
saoks additional protection [ ] TNZAP); and

Where a document contains only Restricted Information and public information, a
parly shall be considered to have cleatly expressed the designation of evexy picce
of Restricted Information in that document provided that Party includes a clear
statement at the beginning of the document that all the Infotmation in the
document (as identitied in brackets | 1) is of the same designation and cleatly
matks the relevant designation (e.g. sRestiicted Information™) on the front page of

that document.

Access to, and use and disclosure of, Information

11. The Commission orders that:

(@)

(b)

(¢

(d)

516126-1

No person may obtain access fo, or publish, or communicate, or give evidence in
rolation to any Restricted Information exccpt as provided for in this Order;

No person may obtain access to, or publish, or communicate, or give cvidence in
relation to any Information which the Commission has determined should be given
additional protection, except on the texms communicated by the Commission o the
relevant Party ot Parties;

Nominated Counsel may disolose Restricted Information to the following persons

only:

() Other counsel (including {nternal counsel) who are actively engaged on
behalf of the Party in relation to the Proceeding;

(i) Partners, associates, secretaries, assistants, and employees of counsel; and

(it} External consultants or external exports undet the supervision of counsel
retained to render professional services in relation to the Proceeding,

and provided that:

(iv) disclosure to such person is reasonably necessary for the purpose of
yendering professional services in relation to the Proceeding; and

(v) such person has first delivered to the Commission a duly executed Decd of
Undertaking;

Nominated Counsel must not disclose Restrieted Information to any person except

in accordatics with clause 11(c) and:

(i) where no review of that petson’s entitloment to receive the Restricted
Information is sought, afier the expiry of the period during which review
could have been sought puisnant to clauge 21; or

(i) where a 1eview of that person’s entitlement to recetve the Resiricted
Toformation is sought, after notice of the Commission’s decision in favour of
that person’s entitlement to receive the Restricted Information; ot

(iii) where that person’s entitlement o yeceive the Restricted Information is
confizmed by the supplying Party, after veceipt of the supplying Pacty’s
notice in writing to that effect; and

A
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(e) Any person (other than those tefesred to in clanse 19) who receives Restilcted
Tnformation pursuant to this Ordet!
6] raust use the Restricted Information only in the conduct of the Proceeding;
and
(i)  must not uge the Restricted Informatlon for any other purpose, including
husiness, governmental, commereial, or other administrative or judicial
proceedings,

Deeds and entitlements Lo access

12.

13.

14,

15.

16.

17.

18,

A Nominated Counsel who wishes to gain aceess fo Restricted Information must deliver
to the Commission a duly cxecuted Deed of Undertaking and must, on the same working
day, pravide a copy or copies of that Deed of Undertaking to the other Party ov Parties.

The Commission will ptovide a copy of each Deed of Underlaking it teceives in relation
to the Proceeding to the other Partics within two working days of receipt, unless
Norminated Counsel fot the relevant Parties notify the Comnigsion that the Parties have
agreed the terms of access by 5 pih on the tiext working day after the day that the Deed
of Undertaking is provided to the Conumission and other Partics,

The Commission will update Schedule 2 of this Order on the Commission website as
coon ns teasonably practicable, to indicate the persons from whom Deeds of
Undettaking have been received.

Where the Nominated Counsel of a Party (requesting Patty) aceks to disclose any
Restiicted Information provided by another Party (supplying Party) 1o persons other
than those specified in clause 11(c) of this Oyder, the Nominated Counsel for each of the
requesting Party and the supplying Party will negotiate in good faith to reach agreement
within two workitig days on the terms of access. Where the Nominated Counsel for the
requesting Party and the supplylng Party agree on the termé of access, the Nominated
Counsel For the supplying Party will advise the Commission fn weiting of the agreement,
Where the Parties capnot agrec on the teims of ncoess within two wotking days, the
Nominated Counsel for the requesting Party may request a review pursuant to clause 21.

Whete the Nominated Counsel of one Party secks 1o disclose Information designated by
tho Clommission as Restricted Information to porsons other than those specified in
olausel1(c), the Nominated Counsel for that Party may tequest a yeview pursuant 0
clause 21,

Any person who receives Restricted Information under the terms of this Order rany

disclose, describe, nr discuss the Restricted Information in any writlen matetial

submitted to the Commission In velation to the Proceeding, provided that:

(a) the wriiten material is identified as Restricted Information. in accovdance with
olause 10¢d) of this Order; and

(b) the wiitten material is also submitted to the Commission and the othet Party in
accordance with olause 10 of this Order,

For {he avoidance of doubt, a Party supplying Information to the Commission in relation
to the Proceeding may usc and disclose that Party’s owgrInformation (including its own

/(j'/f S
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Restricted Information) at its diseretion and is not required to comply with the
requirements of clause 11(a) to (e) of this Ordet in relation thetcto.

19. Restrioted Tnformation may be disclosed to Commisgion members and Commission
employeos, the Minister and his of her staff and to any peLson involved in the
proceeding who 18 designated by the Commission on terms the Cormission considers
appropriate.

20, Any person (other than those referved to in clause 1) must return or destroy all coples
of the Resttioted Information, cxoept for Restricted Information belonging 1o that petson
and except for clectronic back-up copies of Restricted Information which are stored on
tape of mass storage unit and pot readily accessible on a live sexver, in accordance with
the applicable Need of Undertaking,

Commisaion veview of persons’ entitlement to receive Restricted Information

41, The Commission may In its discretion review whether or not a person should become ot
remnain or cease to be entitled to receive Restricted Information:
{a) at any time, on ifs own initiative, upon notice in writing to the Parties; ot
(b) upon receipt from any Party of a written request which is contemporaneously
copied to Nominated Counsel for tha other Patty or Parties and:
() made within two wotking days of the requesting Party’s veceipt of the Deed
of Undertaking executed by the person; ot
(i) made promptly following negotiation pursuant to clavse 15; or
(iii) mado pursuant to clause 16.

22, The Paity who provided Information that 1s the subject of & review putsuant {o clause 21
may make written submissions to the Commission within two working days of receipt of
aither;

{a) the Commission’s notice of review putsuant to clanse 21 (a); or
(1) acopy of the othex Party’s request for review pursuant to clause 21(h).

93, In relation to a review pupsnant 1o clause 21, the Commission shall:
(a) have regard to any wiitten submissions in relation to the review made by a yelevant
Parly in compliance with clause 22; and
(b) make roagonable efforis to docide on the person’s entitlement to receive Restricted
Tnformation within five (5) working days of giving notice of the review.

Commission review of status of Information

94. The Coremission may in its discretion, on its own initiative or upon written yequest by
any Party, at any time review the status of, or the ferms of access ta, any Tnformation,
including:

{a) public Information;
() Restricted Information; ov
(¢) Information in respect of which additional protection has been requested or given.

5. If the Commission decides to undertake a review pursuwand to clavse 24, the Cotamission

shall:
M/ 5P
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(a) give noticc of any auoh review to the Parly who supplied the relevant Information
and any other Party or Parties to the Proceeding;

(b) allow affected Parties to comment, whete circumstanees permit, within such
period as may be specified by the Commission; and

(c) notify the Partics of the outeome of its review,

26. The Party requesting a review pursuant to olause 24 must ptovide a copy of its raquest
to the supplying Party and any othet Patty of Parties.

27. The Party who provided the Information that is the subject of a review pursuant o
clause 28 and any other Paly ot Parties to the Proceeding may make wiitlen
cubmissions to the Commission within such petlod as is specified by the Commisston
or, if none is specified, within two (2) working days of receipt of the Commission’s
notice that it is undertaking a review.

58, Tn relation to a review pursuant to clause 24, the Commission shall:
(a) have regard to any written submissions in relation to the review made by a relevant
Paity in compliance with clause 27; and
(h) make reasonable efforts to decide on the person’s entitlement to receive Resiricted
Information within five (5) working days of giving notice of the review.

29. The Party who provided Infovmation the status of which or the terms of aceess to which
the Commission has decided, following review, should change must provide the
Commission with versions of the Information appropriately anended to teflect the change
in status of, ot terms of access fo, that Information, by the date specified by the
Commiission.

Qther matiters
10, The Commission may, at any time, vary or tevoke this Order,

11, For the avoidance of doubt, Tnformation provided to the Commission by any Party duwing
the course of the Proceeding which is not Restricted Information and to which the
Cominission hag not decided to give additional protection may be made available by the
Commission to the public (including vie the Conumission’s website) unless grounds for
withholding the information exist under the Official Information Act 1982 or other
applicable legislation.

32, Ror the avoldance of doubt!

(&) any person whose entitlement to have access to Restricted Information is the subject
of & review under clause 21 sball continue to have or shall continue not 1o have (a3
the case may be) access to the Restricted Information in question; and

(b) any Restricted Information which is the subject of a review under clause 24 remains
subject to this Order and may not be disclosed to any person (except at the discretion
of the supplying Party), ’

unless and until the Commission decides otherwise,

A/%/‘S’f?
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33, This Order has effect until the conclusion of the Commission’s approval process. For the
avoidance of doubt, the process concludes when the Comraission teleases the approved
Telecom adjusted bitstream price.

DATED this 6™ day of October 2006

.

Douglas Webh
Telecommunications Commissioner
Commerce Commission

516126+1 : /Z/,
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SCHEDULLE 2
PROCESS FOR REVIEWING TELECOM'S ADJUSTED BIT STREAM PRICE
UNDER DECISION 582, THE DETERMINATION IN RESPECT OF THE
DESIGNATED ACCESS SERVICE QOF “ACCESS 10, AND INTERCONNECTION
WITH, TELECOM’S FIXED PDN”

PERSONS WHO HAVE SIGNED THE DEED OF UNDERTAKING AS TO
CONFIDENTIALITY

fhug and CallPlus Limited
Michasl Wigley

John de Ridder

Telecom New Zealand Limited .

James Palmer
Jason Woolley
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