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,QWURGXFWLRQ��
��� 7KLV�VXSSOHPHQWDU\�VXEPLVVLRQ�LV�LQ�UHVSRQVH�WR�WKH�7HOVWUD&OHDU�VXEPLVVLRQ�GDWHG����

2FWREHU������DQG� WKH� UHFHQW�GHFLVLRQ� LQ�%UDPEOHV�1HZ�=HDODQG�/LPLWHG�Y�&RPPHUFH�
&RPPLVVLRQ� �+LJK� &RXUW�� $XFNODQG�� &,9� ��������� ��� 2FWREHU� ������ 2
5HJDQ� -� DQG�
.HUULQ�0�9DXWLHU�&0*����3ODVWLF�&UDWHV������

��� ,W�DGGUHVVHV�WKH�IROORZLQJ�LVVXHV��

$��� 1$785(�2)�7+(�'(&,6,21�5(48,5('�%<�6(&7,21����
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,QWURGXFWLRQ��
��� 7KLV� VHFWLRQ� DGGUHVVHV� 7HOVWUD&OHDU
V� ��� 2FWREHU� ����� VXEPLVVLRQ� LQ� UHODWLRQ� WR� WKH�

QDWXUH�RI�WKH�GHFLVLRQ�UHTXLUHG�XQGHU�VHFWLRQ������7HOVWUD&OHDU�DUJXHV�WKDW���

• WKH�&RPPLVVLRQ
V�'UDIW�5HSRUW�SODFHV�XQGXH� LQIOXHQFH�RQ�D�TXDQWLWDWLYH�&%$�
SHUIRUPHG� E\� D� WKLUG� SDUW\�� LQVWHDG� WKH� &RPPLVVLRQ� VKRXOG� VLPSO\� PDNH� LWV�
RZQ�LQIRUPHG�GHFLVLRQ��SDUDV����������������DQG���������

• WKH�&RPPLVVLRQ�QHHG�QRW�ILQG�D�GLUHFW�FDXVDO�OLQN�EHWZHHQ�XQEXQGOLQJ�DQG�WKH�
SURPRWLRQ� RI� FRPSHWLWLRQ�� LQVWHDG� LW� VKRXOG� DVN� ZKHWKHU� WKH� �FRPSHWLWLYH�
HQYLURQPHQW��ZRXOG�EH�LPSURYHG�E\�XQEXQGOLQJ��

��� ,Q�VXPPDU\��7HOHFRP�VXEPLWV�WKDW��

�D�� ,W�LV�QRW�RQO\�DSSURSULDWH�IRU�WKH�&RPPLVVLRQ�WR�FRQGXFW�D�TXDQWLWDWLYH�&%$��LW�LV�
UHTXLUHG�WR�GR�VR�E\�ODZ��

�E�� 7KH�EXUGHQ�RI�SURRI� IRU�HVWDEOLVKLQJ� WKH�GHVLUDELOLW\�RI�XQEXQGOLQJ�VKRXOG� UHVW�
RQ� LWV�SURSRQHQWV�DQG�D�KLJK�VWDQGDUG�RI�SURRI� �DW�DQ\� UDWH��QR� OHVV� WKDQ� WKH�
FLYLO�VWDQGDUG��VKRXOG�EH�UHTXLUHG��DQG�

�F�� :KHQ� WKH� $XVWUDOLDQ� DXWKRULWLHV� UHIHUUHG� WR� E\� 7HOVWUD&OHDU� DUH� ORRNHG� DW� LQ�
FRQWH[W��WKH�FRQFHSWV�RI�FDXVDWLRQ�DQG�DFWXDO�HIIHFWV�RQ�FRPSHWLWLRQ�DUH�LQ�IDFW�
DOO�UHOHYDQW�LQ�$XVWUDOLD�DV�ZHOO�DV�1HZ�=HDODQG���

��� 7KHVH�SRLQWV�DUH�H[SDQGHG�RQ�EHORZ���

8VH�RI�D�TXDQWLWDWLYH�&%$�
��� ,Q�7HOHFRP�&RUSRUDWLRQ�RI�1HZ�=HDODQG�/WG�Y�&RPPHUFH�&RPPLVVLRQ� >����@���1=/5�

����DW�����5LFKDUGVRQ�-�FRPPHQWHG�WKDW��

«WKHUH�LV�LQ�P\�YLHZ�D�UHVSRQVLELOLW\�RQ�D�UHJXODWRU\�ERG\�WR�DWWHPSW�VR�IDU�DV�
SRVVLEOH�WR�TXDQWLI\�GHWULPHQWV�DQG�EHQHILWV�UDWKHU�WKDQ�UHO\�RQ�D�SXUHO\�LQWXLWLYH�
MXGJPHQW� WR� MXVWLI\� D� FRQFOXVLRQ� WKDW� GHWULPHQWV� LQ� IDFW� H[FHHG� TXDQWLILHG�
EHQHILWV��

��� 7KLV� SDVVDJH� KDV� VLQFH� EHHQ� FLWHG� ZLWK� DSSURYDO� LQ� D� QXPEHU� RI� FDVHV� LQFOXGLQJ�
5DYHQVGRZQ� &RUSRUDWLRQ� /WG� Y� &RPPHUFH� &RPPLVVLRQ� �+LJK� &RXUW�� :HOOLQJWRQ�� $3�
�������� �� 'HFHPEHU� ������ 3DQFNKXUVW� -� DQG� 3URIHVVRU� /DWWLPRUH�� DQG�5XJE\� 8QLRQ�
3OD\HUV
�$VVRFLDWLRQ�,QF�Y�&RPPHUFH�&RPPLVVLRQ��1R����>����@���1=/5��������

��� ,Q�D�SDSHU� WLWOHG�7KH�(YDOXDWLRQ�RI�3XEOLF�%HQHILW�DQG�'HWULPHQW�XQGHU� WKH�&RPPHUFH�
$FW� ����� �&RPPHUFH� &RPPLVVLRQ� 2FFDVLRQDO� 3DSHU� 1R� ��� )HEUXDU\� ������ WKHQ�
&RPPHUFH� &RPPLVVLRQ� &KLHI� (FRQRPLVW� 'U� 0LFKDHO� 3LFNIRUG� QRWHG� WKH� &RXUWV
�
DSSURYDO�RI�TXDQWLILFDWLRQ�DQG�VDLG��

7KH�&RPPLVVLRQ�EHOLHYHV� WKDW� LW� LV�XQGHU�DQ�REOLJDWLRQ� WR�XVH�TXDQWLILFDWLRQ� WR�
WKH� H[WHQW� WKDW� LW� LV� IHDVLEOH�� DOEHLW� PDNLQJ� DOORZDQFH� IRU� WKH� XQFHUWDLQWLHV�
LQKHUHQW�LQ�DQ\�VXFK�H[HUFLVH��

��� 7KLV�LV�VWDQGDUG�&RPPLVVLRQ�SUDFWLFH���

���� :LWK�UHVSHFW�WR�7HOVWUD&OHDU
V�VXEPLVVLRQV�RQ�WKH�XVH�RI�&%$V�LQWHUQDWLRQDOO\���
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�D�� $XVWUDOLD��

7HOHFRP� DJUHHV� WKDW� TXDQWLWDWLYH� &%$V� DUH� OHVV� D� SDUW� RI� WKH� UHJXODWRU\�
ODQGVFDSH� WKDQ� LQ� 1HZ� =HDODQG�� � +RZHYHU�� WKLV� PD\� EH� FKDQJLQJ� �VHH�
$SSOLFDWLRQ�E\�9LUJLQ�%OXH�IRU�'HFODUDWLRQ�RI�$LUVLGH�6HUYLFHV�DW�6\GQH\�$LUSRUW�
FXUUHQWO\�EHIRUH�WKH�1DWLRQDO�&RPSHWLWLRQ�&RXQFLO����3HUKDSV�KDUPRQLVDWLRQ�ZLOO�
DVVLVW�WKH�GHYHORSPHQW�RI�WKLV�DSSURDFK�LQ�$XVWUDOLD���

�E�� 8QLWHG�.LQJGRP��

:LWK� UHVSHFW� WR� WKH� SRVLWLRQ� LQ� WKH� 8QLWHG� .LQJGRP�� 7HOVWUD&OHDU� VWDWHV� WKDW�
�SDUD��������

$OWKRXJK� 2IWHO� SHUIRUPHG� D� FRVW� EHQHILW� DQDO\VLV� DV� SDUW� RI� LWV�
GHFLVLRQ� WR� UHJXODWH� ORFDO� ORRS� XQEXQGOLQJ� LQ� WKH� 8.�� WKLV� ZDV�
SULPDULO\�XVHG�WR�GHWHUPLQH�ZKLFK�W\SH�RI�UHJXODWLRQ�ZDV�DSSURSULDWH���
7KH� FRVW� EHQHILW� DQDO\VLV� SHUIRUPHG� E\� 2IWHO� ZDV� RQO\� SDUW� RI� LWV�
HQWLUH�GHFLVLRQ�PDNLQJ�SURFHVV«�

7KLV� VWDWHPHQW�PLVUHSUHVHQWV� WKH� SURFHVV� IROORZHG� E\�2IWHO�� � ,Q� D� GRFXPHQW�
HQWLWOHG�$FFHVV�WR�EDQGZLGWK��3URSRVDOV�IRU�DFWLRQ��-XO\��������2IWHO�SURSRVHG�
ILYH�SRVVLEOH� UHJXODWRU\�RSWLRQV� WR� LPSURYH�DFFHVV� WR�EDQGZLGWK� LQ� WKH�8QLWHG�
.LQJGRP�� � )ROORZLQJ� IHHGEDFN� IURP� LQGXVWU\� SDUWLFLSDQWV�� 2IWHO� UHDFKHG� WKH�
YLHZ�VWDWHG�LQ�$FFHVV�WR�EDQGZLGWK��'HOLYHULQJ�&RPSHWLWLRQ�IRU�WKH�,QIRUPDWLRQ�
$JH� �1RYHPEHU� ������� EDVHG� RQ� D� TXDOLWDWLYH� DQDO\VLV�� WKDW� XQEXQGOLQJ� ZDV�
WKH� EHVW� RSWLRQ�� � +DYLQJ� TXDOLWDWLYHO\� GHWHUPLQHG� WKH� EHVW� RSWLRQ�� 2IWHO� WKHQ�
XQGHUWRRN� D� TXDQWLWDWLYH� FRVW�EHQHILW� DQDO\VLV� RI� WKLV� RSWLRQ� WR� GHWHUPLQH�
ZKHWKHU� LW� VKRXOG� JR� DKHDG� �2IWHO��'HOLYHULQJ� &RPSHWLWLRQ�� 1RYHPEHU� ������
SDUDV�������������

2IWHO�KDV�FRQVLVWHQWO\�UHOLHG�RQ�&%$V�LQ�PDNLQJ�RWKHU�UHJXODWRU\�GHFLVLRQV���IRU�
H[DPSOH��5HYLHZ� RI� WKH� &KDUJH� &RQWURO� RQ� &DOOV� WR� 0RELOHV�� ��� 6HSWHPEHU�
������&KDSWHU�����)LQDO�'LUHFWLRQ�UHODWLQJ�WR�D�GLVSXWH�EHWZHHQ�(QHUJLV�SOF�DQG�
%7�RYHU�%7
V�UHDUUDQJHPHQW�FKDUJHV�����-DQXDU\�������$QQH[���&RQVXOWDWLRQ�
RQ� DFFHVV� FRGHV� IRU� GLUHFWRU\� HQTXLU\� VHUYLFHV�� 1RYHPEHU� ����� �$QQH[� &���
)UHHSKRQH�1XPEHULQJ��'HFHPEHU�������&KDSWHU�����

$GRSWLRQ�E\�WKH�&RPPLVVLRQ��
���� 7HOHFRP�VXEPLWV�WKDW���LI�ULJRURXVO\�FRQGXFWHG���D�&%$�VKRXOG�SHUIRUP�DQ�LPSRUWDQW�UROH�

LQ�WKH�&RPPLVVLRQ
V�GHFLVLRQ�PDNLQJ���,QGHHG�WKH�&RPPLVVLRQ�LV�XQGHU��DQ�REOLJDWLRQ�WR�
XVH�TXDQWLILFDWLRQ�WR�WKH�H[WHQW�WKDW�LW�LV�IHDVLEOH����

���� 7KH�&RPPLVVLRQ�KDV�DWWHPSWHG�WR�GLVFKDUJH�WKLV�UHVSRQVLELOLW\�E\�HQJDJLQJ�DQ�RXWVLGH�
FRQVXOWDQW��2;(5$�� � ,Q� UHODWLRQ� WR� WKH�2;(5$�UHSRUW��7HOHFRP�UHSHDWV� LWV�VXEPLVVLRQ�
�SDUD���������2FWREHU�������WKDW���

�D�� WKH�2;(5$�&%$�LV�QRW�DQ�DSSURSULDWH�IUDPHZRUN�RU�RI�D�VWDQGDUG�VXLWDEOH�IRU�
EHLQJ�XVHG�WR�MXVWLI\�D�UHFRPPHQGDWLRQ�LQ�IDYRXU�RI�XQEXQGOLQJ��

�E�� XVLQJ� WKH�2;(5$� IUDPHZRUN�� EXW� FRUUHFWLQJ� HUURUV� SURGXFHV� D� QHJDWLYH� �QHW�
EHQHILW���

�F�� ORRNLQJ� DW� 2;(5$
V� SUHGLFWHG� EHQHILWV� RQ� IDFH� YDOXH�� EXW� LQ� WKH� FRQWH[W� RI�
WHOHFRPPXQLFDWLRQV� UHYHQXH� JHQHUDOO\� DQG� WKH� SRWHQWLDO� G\QDPLF� HIILFLHQF\�
FRVWV��VKRZV�WKDW�WKH�FDVH�LQ�IDYRXU�RI�XQEXQGOLQJ�LV�XQFRQYLQFLQJ�DW�EHVW��DQG�



�

i130349 v1 WGN        

�

�G�� WKH� &RPPLVVLRQ� KDV� EHHQ� OHW� GRZQ� E\� FRQVXOWDQWV� ZKRVH� PRGHO� GLG� QRW�
DGGUHVV� WKH� WDVN�VHW� IRU� WKH�&RPPLVVLRQ�XQGHU�VHFWLRQ����RU� WKH�6FKHGXOH���
LQYHVWLJDWLRQ�� � 7KH� 2;(5$� UHSRUW� LV� GHPRQVWUDEO\� DQ� XQVRXQG� EDVLV� IURP�
ZKLFK� 1HZ� =HDODQG
V� WHOHFRPPXQLFDWLRQV� LQGXVWU\� LQYHVWPHQW� GHFLVLRQV� DQG�
VHUYLFH�GHILQLWLRQV�FRXOG�EH�EDVHG��

���� ,Q�RWKHU�ZRUGV��DOWKRXJK�WKH�2;(5$�&%$�FRXOG�EH�XVHG�WR�VD\�WKDW�WKH�FDVH�LQ�IDYRXU�
RI� XQEXQGOLQJ� KDV� QRW� EHHQ� PDGH� RXW�� LW� UDLVHV� VR� PDQ\� GDWD�� PHWKRGRORJLFDO� DQG�
FRQFHSWXDO�LVVXHV�WKDW�LW�ODFNV�WKH�UREXVWQHVV�ZKLFK�ZRXOG�EH�UHTXLUHG�IRU�WKH�ZRUN�WR�EH�
DGRSWHG�E\� WKH�&RPPLVVLRQ� LQ� UHFRPPHQGLQJ�XQEXQGOLQJ�� �)XUWKHUPRUH��JLYHQ�DOO� WKH�
FULWLFLVPV�ZKLFK� KDYH� EHHQ� UDLVHG� LQ� UHODWLRQ� WR� WKH�2;(5$�&%$�� WR� UHO\� RQ� LW� ZRXOG�
FRQWUDYHQH� WKH� DGPLQLVWUDWLYH� ODZ� FRQFHSW� RI� �SUREDWLYH� HYLGHQFH��� DQG� WR� UHO\� RQ� LW�
ZLWKRXW�H[SUHVVLQJ�FRQILGHQFH�LQ�LWV�UREXVWQHVV�FRXOG�EH�VHHQ�DV�DQ�XQODZIXO�GHOHJDWLRQ�
RI�GHFLVLRQ�PDNLQJ�DXWKRULW\��

%XUGHQ�DQG�VWDQGDUG�RI�SURRI�
���� 7HOHFRP� UHIHUV� WKH� &RPPLVVLRQ� WR� SDUDJUDSKV� ��� WR� ��� RI� LWV� ��� 2FWREHU� �����

VXEPLVVLRQ�ZKHUH�LW�LV�VXEPLWWHG�WKDW��

�D�� WKH�EXUGHQ�RI�SURRI�VKRXOG�UHVW�RQ�WKH�SURSRQHQWV�RI�XQEXQGOLQJ��

�E�� D�KLJK�VWDQGDUG�RI�SURRI�VKRXOG�EH�UHTXLUHG��DQG�

�F�� D�KLJK�KXUGOH�UDWH�VKRXOG�EH�VHW��

���� 7KH�&RPPLVVLRQ
V� GHFLVLRQ� XQGHU� VHFWLRQ� ��� UHTXLUHV� LW� EH� VDWLVILHG� WKDW� WKH� FDVH� IRU�
XQEXQGOLQJ�LV�PDGH�RXW�WR�DW�OHDVW�WKH�FLYLO�VWDQGDUG�RI�SURRI�ZKLFK�DSSOLHV�LQ�UHODWLRQ�WR�
FOHDUDQFH� DQG� DXWKRULVDWLRQ� DSSOLFDWLRQV� XQGHU� WKH� &RPPHUFH� $FW� �)RRGVWXIIV�
�:HOOLQJWRQ��&R�RSHUDWLYH�6RFLHW\�/WG�Y�&RPPHUFH�&RPPLVVLRQ����������7&/5�����DW�
���� +&��� � ,Q� WKH� )RRGVWXIIV� � FDVH�� *UHLJ� -�� GHOLYHULQJ� WKH� MXGJPHQW� RI� WKH� &RXUW��
GHVFULEHG�WKH�VWDQGDUG�WR�EH�PHW�LQ�RUGHU�IRU�D�FOHDUDQFH�DSSOLFDWLRQ�WR�EH�JUDQWHG��

WKH� FRPPLVVLRQ� KDV� WR� EH� EURXJKW� WR� WKH� SRLQW� ZKHUH� LW� LV� VDWLVILHG�� WKDW� LW� LV�
PRUH�SUREDEOH�WKDQ�QRW��WKDW�DV�D�UHVXOW�RI�WKH�DFTXLVLWLRQ�D�SHUVRQ�ZRXOG�QRW�EH�
RU� EH� OLNHO\� WR� EH� LQ� D� GRPLQDQW� SRVLWLRQ� RU� KDYH� WKDW� SRVLWLRQ� VWUHQJWKHQHG��
QRWLQJ� WKDW� WKHVH� SKUDVHV� DUH� FRQGLWLRQDO� RU� GRXEO\� FRQGLWLRQDO� EHFDXVH� LW� LV�
³ZRXOG�EH� OLNHO\´�DQG�QRW� MXVW�³OLNHO\´�� ,I� LW� LV�QRW�FDUULHG� WR� WKDW�SRLQW� WKHQ�LW�ZLOO�
QRW�EH�VDWLVILHG�DQG�ZLOO�EH�LQ�WKH�SRVLWLRQ�VHW�RXW�LQ�V�������E���

���� *LYHQ� WKH� UROH�RI� WKH�&RPPLVVLRQ
V� UHFRPPHQGDWLRQ� LQ� WKH�0LQLVWHU
V�GHFLVLRQ�PDNLQJ�
SURFHVV��LW�LV�DSSURSULDWH�WR�KDYH�UHJDUG�WR��WKH�0LQLVWU\�RI�&RPPHUFH
V�5HFRPPHQGHG�
*XLGHOLQHV�IRU�3UHSDULQJ�5HJXODWRU\�,PSDFW�6WDWHPHQWV�ZKLFK�VWDWHV��HPSKDVLV�DGGHG����

���� *RYHUQPHQW� LQWHUYHQWLRQV� VKRXOG� EH� EDVHG� RQ� FOHDU� HYLGHQFH� WKDW� D�
SUREOHP�H[LVWV�DQG�WKDW�JRYHUQPHQW�DFWLRQ�LV�MXVWLILHG��
�$�*XLGH�WR�3UHSDULQJ�5HJXODWRU\�,PSDFW�6WDWHPHQWV�����0DUFK��������

���� ,Q� RWKHU� ZRUGV�� LQ� RUGHU� IRU� WKH� &RPPLVVLRQ� WR�PDNH� D� UHFRPPHQGDWLRQ� LQ� IDYRXU� RI�
XQEXQGOLQJ��WKHUH�PXVW�EH��DW�OHDVW��FOHDU�HYLGHQFH�ZKLFK�VDWLVILHV�WKH�&RPPLVVLRQ��RQ�
�DW�OHDVW��WKH�EDODQFH�RI�SUREDELOLWLHV�WKDW���

�D�� WKHUH�ZLOO�EH�D�FRPSHWLWLRQ�SUREOHP�LQ������\HDUV�WLPH���

�E�� XQEXQGOLQJ�ZLOO�SURPRWH�FRPSHWLWLRQ�WR�VROYH�WKLV�SUREOHP��DQG�

�F�� XQEXQGOLQJ�ZLOO�SURGXFH�D�QHW�EHQHILW�WDNLQJ�LQWR�DFFRXQW�WKH�IXOO�UDQJH�RI�FRVWV�
DQG�EHQHILWV��
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7KH�PHDQLQJ�RI��WR�SURPRWH�FRPSHWLWLRQ���
���� 7HOVWUD&OHDU
V�VXEPLVVLRQ�RQ�WKLV�SRLQW�LV�WKDW��SDUDV�����������

7KH� �SURPRWLQJ� FRPSHWLWLRQ�� VWDQGDUG� GRHV� QRW� UHTXLUH� WKDW� WKH� &RPPLVVLRQ�
ILQG� D� GLUHFW� FDXVDO� OLQN� EHWZHHQ� XQEXQGOLQJ� DQG� DQ� LQFUHDVH� LQ� EURDGEDQG�
SHQHWUDWLRQ� QRU� WR� TXDQWLI\� WKDW� OLQN�� � 7KH� �SURPRWLQJ� FRPSHWLWLRQ�� VWDQGDUG�
UHTXLUHV�RQO\�WKDW�WKH�&RPPLVVLRQ�VDWLVI\�LWVHOI�WKDW�GHVLJQDWLQJ�XQEXQGOLQJ�ZLOO�
FUHDWH�WKH�FRQGLWLRQV�RU�HQYLURQPHQW�IRU�LPSURYLQJ�FRPSHWLWLRQ��

���� 7HOVWUD&OHDU� GUDZV� WKH� IROORZLQJ� WKUHH� NH\� FRQFOXVLRQV� IURP� WKH� UHOHYDQW� $XVWUDOLDQ�
DXWKRULWLHV���SDUD�������

�D�� &RPSHWLWLRQ� LV�SURPRWHG�ZKHUH� WKHUH� LV�DQ� LPSURYHPHQW� LQ� �WKH�RSSRUWXQLWLHV�
DQG�HQYLURQPHQW�IRU�FRPSHWLWLRQ���

�E�� :KHWKHU�WKH�RSSRUWXQLWLHV�DQG�HQYLURQPHQW�IRU�FRPSHWLWLRQ�ZRXOG�EH�LPSURYHG�
UHTXLUHV� D� FRPSDULVRQ� EHWZHHQ� WKH� DQWLFLSDWHG� IXWXUH� RSSRUWXQLWLHV� DQG�
HQYLURQPHQW� IRU� FRPSHWLWLRQ�ZLWK� WKH� SURSRVHG� UHJXODWRU\� LQWHUYHQWLRQ� DQG«�
ZLWKRXW�WKH�SURSRVHG�UHJXODWRU\�LQWHUYHQWLRQ���7KH�FXUUHQW�SRVLWLRQ�SURYLGHV�DQ�
LQGLFDWLRQ�RI� WKH�IXWXUH�FRPSHWLWLYH�VWDWH�ZLWKRXW� LQWHUYHQWLRQ��DJDLQVW�ZKLFK�WR�
FRPSDUH�WKH�DQWLFLSDWHG�IXWXUH�FRPSHWLWLYH�VWDWH�ZLWKRXW�LQWHUYHQWLRQ��

�F�� ,W� LV� QRW� QHFHVVDU\� IRU� WKH�GHFLVLRQ�PDNLQJ� WULEXQDO� WR�EH� VDWLVILHG� WKDW� VRPH�
DFWXDO�LQFUHDVH�LQ�FRPSHWLWLRQ�ZLOO�IROORZ��RU�LV�PRUH�OLNHO\�WKDQ�QRW�WR�IROORZ��RU�
ZLOO�RFFXU�ZLWKLQ�D�SDUWLFXODU�SHULRG�RI�WLPH��

���� 7HOHFRP�VXEPLWV�WKDW�WKH�FRPSDULVRQ�EHWZHHQ�WKH�$XVWUDOLDQ�GHFLVLRQV�LQ�UHODWLRQ�WR�WKH�
SURPRWLRQ�RI�FRPSHWLWLRQ�DQG�WKH�PHDQLQJ�RI�VHFWLRQ����RI�WKH�7HOHFRPPXQLFDWLRQV�$FW�
LV�PLVOHDGLQJ����

���� 7KLV�LV�EHFDXVH��

�D�� 7KH�1HZ�=HDODQG�IUDPHZRUN�FRPELQHV�LVVXHV�RI�FDXVDWLRQ��G\QDPLF�HIILFLHQF\�
DQG� WKH� FRVWV� DQG� EHQHILWV� RI� UHJXODWLRQ� LQWR� D� VLQJOH� UHTXLUHPHQW� WKDW�
LQWHUYHQWLRQ��SURPRWH�FRPSHWLWLRQ�LQ�WHOHFRPPXQLFDWLRQV�PDUNHWV�IRU�WKH�ORQJ�
WHUP�EHQHILW�RI�HQG�XVHUV�RI�WHOHFRPPXQLFDWLRQV�VHUYLFHV�ZLWKLQ�1HZ�=HDODQG���

�E�� ,Q� FRQWUDVW� WKH� UHOHYDQW� $XVWUDOLDQ� OHJLVODWLRQ� UHTXLUHV� WKH� UHOHYDQW� GHFLVLRQ�
PDNHUV� WR� ORRN� DW� WKH� SURPRWLRQ� RI� FRPSHWLWLRQ� VHSDUDWHO\� IURP� WKH� LVVXH� RI�
RYHUDOO�ZHOIDUH����,Q�WKH�$XVWUDOLDQ�FRQWH[W��LW�LV�ZLWKLQ�WKH��SXEOLF�LQWHUHVW��OLPE�

 

�� 7KH�6\GQH\� ,QWHUQDWLRQDO� $LUSRUW� >����@� $&RPS7� �� ��� 0DUFK� ������ DQG� 1DWLRQDO� &RPSHWLWLRQ� &RXQFLO�� 7KH�
1DWLRQDO�$FFHVV�5HJLPH��*XLGH�WR�3DUW�,,,$�RI�WKH�7UDGH�3UDFWLFHV�$FW�������'HFHPEHU�������FRQVLGHU�3DUW�,,,$�
RI�WKH�7UDGH�3UDFWLFHV�$FW���7KH�'XNH�(DVWHUQ�*DV�3LSHOLQH�3W\�/WG�>����@�$&RPS7������0D\�������DQG�0RRPED�
WR�6\GQH\�3LSHOLQH�6\VWHP��5HYRFDWLRQ�$SSOLFDWLRQV�XQGHU�WKH�1DWLRQDO�*DV�&RGH��1DWLRQDO�&RPSHWLWLRQ�&RXQFLO��
1RYHPEHU�������$SSOLFDWLRQV�FRQVLGHU�WKH�1DWLRQDO�*DV�&RGH��

7KH�UHOHYDQW�SURYLVLRQV�DUH��
3DUW�,,,$�7UDGH�3UDFWLFHV�$FW�������V���*�
�
/LPLWV�RQ�WKH�&RXQFLO�UHFRPPHQGLQJ�GHFODUDWLRQ�RI�D�VHUYLFH��
������ 7KH�&RXQFLO�FDQQRW� UHFRPPHQG�GHFODUDWLRQ�RI�D�VHUYLFH� WKDW� LV� WKH�VXEMHFW�RI�DQ�DFFHVV�

XQGHUWDNLQJ�LQ�RSHUDWLRQ�XQGHU�VHFWLRQ���==$���
���� 7KH�&RXQFLO�FDQQRW�UHFRPPHQG�WKDW�D�VHUYLFH�EH�GHFODUHG�XQOHVV�LW�LV�VDWLVILHG�RI�DOO�RI�WKH�

IROORZLQJ�PDWWHUV���
�D��� WKDW�DFFHVV��RU� LQFUHDVHG�DFFHVV�� WR� WKH�VHUYLFH�ZRXOG�SURPRWH�FRPSHWLWLRQ� LQ�

DW� OHDVW�RQH�PDUNHW��ZKHWKHU�RU�QRW� LQ�$XVWUDOLD���RWKHU�WKDQ�WKH�PDUNHW�IRU�WKH�
VHUYLFH���
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RI� WKH� WHVW� WKDW� LVVXHV� RI� FDXVDWLRQ� DQG� FRXQWHUYDLOLQJ� HIIHFWV� DULVH�� � )RU�
H[DPSOH��WKH�1&&�*XLGH�WR�3DUW�,,,$�H[SOLFLWO\�VWDWHV�WKDW�ZKHQ�FRQVLGHULQJ�WKH�
SXEOLF�LQWHUHVW��SDUDV����������HPSKDVLV�DGGHG���

«��WKH�&RXQFLO�PXVW�EH�VDWLVILHG�WKDW�WKH�RYHUDOO�FRVWV�RI�GHFODUDWLRQ�
GR� QRW� RXWZHLJK� WKH� EHQHILWV� RI� GHFODULQJ� VHUYLFHV� SURYLGHG� E\�
ERWWOHQHFNV� RU� HVVHQWLDO� IDFLOLWLHV�� � 7KH� H[WHQW� RI� WKHVH� EHQHILWV�
GHSHQGV� RQ� WKH� OLNHO\� HIIHFW� RI� GHFODUDWLRQ� RQ� FRPSHWLWLRQ� LQ�
UHODWHG�PDUNHWV� XQGHU� >WKH�SURPRWLRQ�RI� FRPSHWLWLRQ� OLPE@�DQG�
WKH� UHVXOWDQW� SRVLWLYH� HIIHFWV�RU� HFRQRPLF�HIILFLHQF\� LGHQWLILHG� XQGHU�
>WKH�SXEOLF�LQWHUHVW�OLPE@��
$�NH\�SXEOLF�LQWHUHVW�FRQVLGHUDWLRQ�LV�WKH�QHW�LPSDFW�RI�GHFODUDWLRQ�RQ�
HFRQRPLF�HIILFLHQF\����
«�
,W�LV�LPSRUWDQW�WR�DYRLG�GHFODUDWLRQ�ZKHUH�LW�PD\�\LHOG�VKRUW�WHUP�VWDWLF�
JDLQV� LQ� WHFKQLFDO� DQG� DOORFDWLYH� HIILFLHQF\� WKDW� FRQVWUDLQ� WKH�
UHDOLVDWLRQ�RI�ORQJHU�WHUP�G\QDPLF�HIILFLHQF\�JDLQV��

���� 7KHUHIRUH��DOWKRXJK�WKH�FRQFHSW�RI��SURPRWLRQ�RI�FRPSHWLWLRQ��GRHV�QRW�UHTXLUH�SURRI�RI�
DQ�DFWXDO�LQFUHDVH�LQ�FRPSHWLWLRQ��LW�LV�SRVVLEOH�WR�VKRZ�WKDW�D�GHFLVLRQ�ZRXOG�QRW�EH�LQ�
WKH�SXEOLF�LQWHUHVW�LI�WKHUH�ZRXOG�EH�QR�DFWXDO�EHQHILWV��IRU�H[DPSOH��EHFDXVH�WKHUH�LV�QR�
DFWXDO�LQFUHDVH�LQ�FRPSHWLWLRQ��RU�FRVWV�ZRXOG�RXWZHLJK�EHQHILWV��

���� 7KHUHIRUH��7HOHFRP�VXEPLWV�WKDW� WKH�$XVWUDOLDQ�DXWKRULWLHV�DUH�RI�OLWWOH�RU�QR�DVVLVWDQFH�
ZKHQ� WKH�ZRUGV� �WR�SURPRWH�FRPSHWLWLRQ��DUH� ORRNHG�DW� LQ� LVRODWLRQ�DV� WKLV�ZRXOG�JLYH�
WKLV� PLVOHDGLQJ� LPSUHVVLRQ� WKDW� DFWXDO� HIIHFWV� RQ� FRPSHWLWLRQ� DUH� LUUHOHYDQW� WR� WKH�
$XVWUDOLDQ� UHJLPHV�� � 7R� WKH� FRQWUDU\�� ZKHQ� ORRNHG� DW� LQ� FRQWH[W�� WKH� FRQFHSWV� RI�
FDXVDWLRQ� DQG� DFWXDO� HIIHFWV� RQ� FRPSHWLWLRQ� DUH� DOO� UHOHYDQW� LQ� $XVWUDOLD� WRR���
7HOVWUD&OHDU
V�UHDVRQLQJ�E\�VQLSSHW�LV�WKHUHIRUH�DW�EHVW�FDUHOHVV���

�

���������������������������������������������������������������������������������������������������������������������������������������������������������������
�E��� WKDW� LW�ZRXOG�EH�XQHFRQRPLFDO�IRU�DQ\RQH�WR�GHYHORS�DQRWKHU�IDFLOLW\�WR�SURYLGH�

WKH�VHUYLFH���
�F�� WKDW�WKH�IDFLOLW\�LV�RI�QDWLRQDO�VLJQLILFDQFH��KDYLQJ�UHJDUG�WR���

�L��� WKH�VL]H�RI�WKH�IDFLOLW\��RU��
�LL��� WKH�LPSRUWDQFH�RI�WKH�IDFLOLW\�WR�FRQVWLWXWLRQDO�WUDGH�RU�FRPPHUFH��RU��
�LLL��� WKH�LPSRUWDQFH�RI�WKH�IDFLOLW\�WR�WKH�QDWLRQDO�HFRQRP\���

�G��� WKDW�DFFHVV�WR�WKH�VHUYLFH�FDQ�EH�SURYLGHG�ZLWKRXW�XQGXH�ULVN�WR�KXPDQ�KHDOWK�
RU�VDIHW\���

�H��� WKDW� DFFHVV� WR� WKH� VHUYLFH� LV� QRW� DOUHDG\� WKH� VXEMHFW� RI� DQ� HIIHFWLYH� DFFHVV�
UHJLPH���

�I��� WKDW� DFFHVV� �RU� LQFUHDVHG�DFFHVV�� WR� WKH�VHUYLFH�ZRXOG�QRW� EH�FRQWUDU\� WR� WKH�
SXEOLF�LQWHUHVW���

�
1DWLRQDO�*DV�&RGH��V������
6XEMHFW�WR�VHFWLRQV�����D��DQG�������WKH�1&&�PXVW�UHFRPPHQG�WKDW�WKH�3LSHOLQH�EH�&RYHUHG��HLWKHU�
WR�WKH�H[WHQW�GHVFULEHG��RU�WR�D�JUHDWHU�RU�OHVVHU�H[WHQW�WKDQ�WKDW�GHVFULEHG��LQ�WKH�DSSOLFDWLRQ��LI�WKH�
1&&�LV�VDWLVILHG�RI�DOO�RI�WKH�IROORZLQJ�PDWWHUV��DQG�FDQQRW�UHFRPPHQG�WKDW�WKH�3LSHOLQH�EH�&RYHUHG��
WR�DQ\�H[WHQW��LI�WKH�1&&�LV�QRW�VDWLVILHG�RI�RQH�RU�PRUH�RI�WKH�IROORZLQJ�PDWWHUV��
�D��� 7KDW�DFFHVV� �RU� LQFUHDVHG�DFFHVV�� WR�6HUYLFHV�SURYLGHG�E\�PHDQV�RI� WKH�3LSHOLQH�ZRXOG�

SURPRWH� FRPSHWLWLRQ� LQ� DW� OHDVW� RQH�PDUNHW� �ZKHWKHU� RU� QRW� LQ� $XVWUDOLD��� RWKHU� WKDQ� WKH�
PDUNHW�IRU�WKH�6HUYLFHV�SURYLGHG�E\�PHDQV�RI�WKH�3LSHOLQH���

�E��� WKDW� LW� ZRXOG� EH� XQHFRQRPLF� IRU� DQ\RQH� WR� GHYHORS� DQRWKHU� 3LSHOLQH� WR� SURYLGH� WKH�
6HUYLFHV�SURYLGHG�E\�PHDQV�RI�WKH�3LSHOLQH���

�F��� WKDW�DFFHVV��RU� LQFUHDVHG�DFFHVV��WR�WKH�6HUYLFHV�SURYLGHG�E\�PHDQV�RI�WKH�3LSHOLQH�FDQ�
EH�SURYLGHG�ZLWKRXW�XQGXH�ULVN�WR�KXPDQ�KHDOWK�RU�VDIHW\��DQG��

�G��� WKDW� DFFHVV� �RU� LQFUHDVHG� DFFHVV�� WR� WKH� 6HUYLFHV� SURYLGHG� E\�PHDQV� RI� WKH� 3LSHOLQH�ZRXOG� QRW� EH�
FRQWUDU\�WR�WKH�SXEOLF�LQWHUHVW��
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%��0$5.(7�'(),1,7,21���68%0,66,216�21�3/$67,&�&5$7(6��
,QWURGXFWLRQ��

���� 7HOHFRP�VXEPLWV�WKDW� LWV�HDUOLHU�VXEPLVVLRQV�RQ�PDUNHW�GHILQLWLRQ�DUH�VXSSRUWHG�E\�WKH�
UHFHQW� GHFLVLRQ� LQ� %UDPEOHV� 1HZ� =HDODQG� /LPLWHG� Y� &RPPHUFH� &RPPLVVLRQ� �+LJK�
&RXUW��$XFNODQG��&,9�������������2FWREHU�������2
5HJDQ�-�DQG�.HUULQ�0�9DXWLHU�&0*��
��3ODVWLF�&UDWHV����

���� ,Q� LWV����2FWREHU������VXEPLVVLRQV�RQ�SURGXFW�GLPHQVLRQ��VHH�7HOHFRP
V�UHVSRQVH� WR�
WKH� &RPPHUFH� &RPPLVVLRQ
V� 'UDIW� 5HSRUW�� ��� 2FWREHU� ������ SDUDV� ���� WR� ������
7HOHFRP�VXEPLWWHG�WKDW��

�D�� 7KHUH�ZLOO�EH�FRQWLQXLQJ�FRQYHUJHQFH�RI� WKH�DVVHWV�XVHG� WR�SURYLGH�GDWD�DQG�
YRLFH�VHUYLFHV�VXFK�WKDW�LQ�WKH�QHDU�IXWXUH��DQG�FHUWDLQO\�ZLWKLQ���\HDUV��DSL, 
TDM, Fibre, fixed wireless, mobile wireless and satellite will all offer high speed 
access over IP protocol.��

�E�� Very soon the present dichotomies between voice and data, and broadband 
and narrowband will be of historical relevance only and, instead, there will be a 
continuum of quality options and price constructs offered by multiple provides 
over different infrastructures.�

�F�� Therefore, by 2008 it will be inappropriate to separate local loop services, PDN 
services, voice, data, narrowband and broadband into separate product 
markets.  Instead, it is appropriate to consider a single product market for high-
speed packet based access for the provision of various telecommunications 
applications (including voice, video, LQWHUQHW�JDPLQJ��data etc).�

3ODVWLF�&UDWHV�

���� 3ODVWLF�&UDWHV�ZDV�DQ�DSSHDO� IURP� WKH�&RPPLVVLRQ
V�GHFLVLRQ� WR�GHFOLQH�FOHDUDQFH�IRU�
WKH�PHUJHU�RI�WZR�FRPSDQLHV�LQ�WKH�EXVLQHVV�RI�KLULQJ�SODVWLF�SURGXFH�FUDWHV�WR�IUXLW�DQG�
YHJHWDEOH�JURZHUV��ZKROHVDOHUV�DQG�UHWDLOHUV��'HFLVLRQ���������0DUFK���������7KH�LVVXH�
LQ�UHODWLRQ�WR�PDUNHW�GHILQLWLRQ�ZDV�ZKHWKHU�WKH�SURGXFW�GLPHQVLRQ�RI�WKH�UHOHYDQW�PDUNHW�
ZDV�OLPLWHG�WR�SODVWLF�FUDWHV�RU�ZKHWKHU�LW�DOVR�LQFOXGHG�GLVSRVDEOH�SDFNDJLQJ��FDUGERDUG�
ER[HV� LQ� SDUWLFXODU�� � 7KH� &RXUW� DJUHHG� WKDW� WKH� ZLGHU� PDUNHW� GHILQLWLRQ� WKDW� LQFOXGHG�
GLVSRVDEOH�SDFNDJLQJ�ZDV�SUHIHUDEOH�DQG�PDGH�WKH�IROORZLQJ�REVHUYDWLRQV��
�D�� 7KH�&RPPLVVLRQ�PXVW�WDNH�D�FRPPHUFLDO�FRPPRQ�VHQVH�DSSURDFK�WR�PDUNHW�

GHILQLWLRQ��
�E�� 7KH�661,3�WHVW�XVHG�E\� WKH�&RPPLVVLRQ� WR�GHWHUPLQH�SURGXFW�VXEVWLWXWDELOLW\�

LV� D�XVHIXO� DQDO\WLFDO� WRRO� EXW� LV� QRW� GHWHUPLQDWLYH� LQ� LWVHOI�� � ,Q� HDFK� FDVH� WKH�
UHVXOWV�RI�WKH�661,3�WHVW�PXVW�EH�WHVWHG�DJDLQVW�FRPPHUFLDO�UHDOLW\��HVSHFLDOO\�
ZKHQ�WKHUH�LV�D�VLJQLILFDQW�SURGXFW�GLIIHUHQWLDWLRQ�DQG�LW�LV�GLIILFXOW�WR�DVVHVV�DQG�
FRPSDUH�WKH�DYDLODEOH�GDWD��

�F�� &RVW�HTXLYDOHQFH�DIWHU�D�K\SRWKHWLFDO�SULFH�LQFUHDVH�RI����LV�QRW�D�SUHUHTXLVLWH�
IRU� VXEVWLWXWDELOLW\�� � 7KLV� LV� SDUWLFXODUO\� VR� ZKHQ� SURGXFWV� DUH� KLJKO\�
GLIIHUHQWLDWHG� DQG� WKH� PRUH� H[SHQVLYH� RSWLRQ� SURYLGHV� DGGLWLRQDO� EHQHILWV���
:KHQ�FRQVLGHULQJ�ZKHWKHU�VXFK�SURGXFWV�DUH�VXEVWLWXWDEOH� WKH�RYHUDOO� �SULFH�
SURGXFW�VHUYLFH�SDFNDJHV��RI�HDFK�SURGXFW�PXVW�EH�FRPSDUHG��

���� 7KH�&RXUW�FRQFOXGHG�WKDW��
7KLV� ZDV� D� FDVH� ZKHUH� WKHUH� ZDV� VLJQLILFDQW� SURGXFW� GLIIHUHQWLDWLRQ� DQG�
WKHUHIRUH�UHDO�GLIILFXOWLHV�LQ�DSSO\LQJ�WKH�661,3�WHVW���,W�LV�DSSURSULDWH�WR�PDNH�D�
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FRPPRQ� VHQVH� DVVHVVPHQW�� EDVHG� RQ� WKH� HYLGHQFH� EHIRUH� WKH� &RPPLVVLRQ���
&OHDUO\��FDUGERDUG�FDUWRQV�DQG�SODVWLF�FUDWHV�DUH�WHFKQLFDO�VXEVWLWXWHV�IRU�PRVW�
SURGXFW� OLQHV��DQG�ERWK�DUH�EHLQJ�XVHG� LQ� WKH�SURGXFW�GLVWULEXWLRQ�FKDLQ�DW� WKH�
PRPHQW��

0DUNHW�GHILQLWLRQ�
���� 7HOHFRP�VXEPLWV� WKDW� WKH�+LJK�&RXUW
V�GHFLVLRQ� UHIOHFWV�D� FRPPRQ�VHQVH�REVHUYDWLRQ�

DERXW�SULFH�DQG�SURGXFW�GLIIHUHQWLDWLRQ�LQ�UHDO�ZRUOG�PDUNHWV���As Klein and Wiley note:2�

Product differentiation is the norm not just for the most mundane and apparently 
simple products, such as soft drinks, breakfast cereals, or athletic shoes. 
Consumers place different values on inherently subjective characteristics, such 
as taste, packaging, or product image of these goods. In addition, consumers 
will differ in their perceptions of product or service quality based on their past 
experience and particular relationship with a supplier’s retailers, and other 
customer-specific factors. Apart from wheat and other bulk commodities, it is 
difficult to find many markets with truly fungible products along all dimensions of 
demand.�

���� $SSO\LQJ�WKLV�WR�WKHVH�SULQFLSOHV�WR�WKH�WHOHFRPPXQLFDWLRQV�PDUNHWV�RYHU�WKH�WLPH�IUDPH�
RI� WKH�&RPPLVVLRQ
V� LQYHVWLJDWLRQV�� 7HOHFRP� VXEPLWV� WKDW� �DW� OHDVW� LQ� WKH� DEVHQFH� RI�
XQEXQGOLQJ���

�D�� %\� ����� WKH� GLVWLQFWLRQ� EHWZHHQ� QDUURZEDQG� DQG� EURDGEDQG� ZLOO� QRW� EH�
LPSRUWDQW� SHU� VH�� � 2Q� WKH� VXSSO\� VLGH�� WHFKQRORJLFDO� DGYDQFHPHQW� DQG�
HFRQRPLHV�RI�VFDOH�ZLOO�PHDQ�WKDW�FRQVXPHUV�ZLOO�KDYH�KLJK�VSHHG�DFFHVV�WKDW�
ZLOO� HQDEOH� WKHP� WR� XVH� D� YDULHW\� RI� ,3�EDVHG� DSSOLFDWLRQV�� VXFK� DV� YLGHR�
FRQIHUHQFLQJ��LQWHUQHW�JDPLQJ�DQG�H[FKDQJH�RI�YRLFH�DQG�RWKHU�W\SHV�RI�GDWD���
$FFHVV�ZLOO�EH�E\�IL[HG�OLQH��ZLUHOHVV�RU�VDWHOOLWH��GHSHQGLQJ�RQ�WKH�WHFKQRORJLHV�
ZKLFK�GLIIHUHQW�VXSSOLHUV�FKRRVH�WR�LQYHVW�LQ���

�E�� 2Q� WKH� GHPDQG� VLGH�� FXVWRPHUV� ZLOO� KDYH� D� FKRLFH� RI� GLIIHUHQW� DFFHVV�
SDFNDJHV�� HDFK� ZLWK� GLIIHUHQW� IXQFWLRQDOLW\�� TXDOLW\� VHUYLFH� VWDQGDUGV� DQG�
SULFLQJ�FRQVWUXFWV�� �7KH�FXVWRPHU�ZLOO�FKRRVH� WKH�DSSURSULDWH�SDFNDJH�EDVHG�
RQ� KLV� RU� KHU� UHTXLUHPHQWV� SD\�� � )RU� H[DPSOH�� D� UHODWLYHO\� XQVRSKLVWLFDWHG�
KRPH� XVHU� PD\� RQO\� UHTXLUH� KLJK� GRZQORDG� VSHHGV� DQG� YRLFH� RYHU� ,3�� � ,Q�
FRQWUDVW�� D� VPDOO� EXVLQHVV� PD\� QHHG� WKHVH� VHUYLFHV� DV� ZHOO� DV� YLGHR�
FRQIHUHQFLQJ� DQG� WKH� DELOLW\� WR� XSORDG� ODUJH� GDWD� ILOHV�� � 7KH� SULFH� RI� HDFK�
FRQVXPHU
V�DFFHVV�SDFNDJH�ZLOO�GHSHQG�RQ�LWV�IHDWXUHV�DQG�IXQFWLRQDOLW\��

�F�� 7KH� GLIIHUHQWLDWHG� VHUYLFHV� DYDLODEOH� WKURXJK� WKH� VLQJOH� DFFHVV� PDUNHW� LV�
DQDORJRXV� WR� WKH�GLIIHUHQWLDWLRQ�SUHVHQW� LQ� DOPRVW� DOO�PDUNHW� WRGD\�� IURP�QHZ�
FDUV�� WR� FORWKHV�� WR� KRPH� HQWHUWDLQPHQW� SURGXFWV�� WR� DLUOLQH�� VWDGLXP� DQG�
FLQHPD�VHDWLQJ�RSWLRQV��

�G�� The Plastic Crates decision VXSSRUWV�7HOHFRP
V�VXEPLVVLRQ�WKDW�WKHUH�ZLOO�EH�D�
VLQJOH�PDUNHW� IRU� D� QXPEHU� RI� GLIIHUHQWLDWHG� WHOHFRPPXQLFDWLRQV� VHUYLFHV�� � ,W�
UHTXLUHV� WKH� &RPPLVVLRQ� WR� FRQVLGHU� ZKHWKHU� GLIIHUHQWLDWHG� SURGXFWV� DQG�
VHUYLFHV�DUH�SDUW�RI�WKH�VDPH�PDUNHW�DV�D�PDWWHU�RI�FRPPHUFLDO�UHDOLW\���:KHUH�
SURGXFWV�DUH�GLIIHUHQWLDWHG�� WKH�&RPPLVVLRQ�PXVW�FRPSDUH� WKH�RYHUDOO� �SULFH�
SURGXFW�VHUYLFH�SDFNDJH��RI�HDFK�WR�GHWHUPLQH�ZKHWKHU�WKH\�DUH�VXEVWLWXWDEOH���
7KLV�DOORZV� WKH�&RPPLVVLRQ� WR� WDNH�LQWR�DFFRXQW� WKH� IDFW� WKDW�FXVWRPHUV�PD\�
EH�ZLOOLQJ�WR�SD\�PRUH�IRU�D�EHWWHU�SURGXFW� 

 
��Klein and Wiley Jr Competitive price discrimination as antitrust justification for intellectual property refusals to 
deal [2003] 70 ALJ 599, 609. 
�
��&RPSHWLWLRQ�LQ�EURDGEDQG�SURYLVLRQ�DQG�LWV�LPSOLFDWLRQV�IRU�UHJXODWRU\�SROLF\��'RW(FRQ�DQG�&ULWHULRQ�(FRQRPLFV��
2FWREHU�������SDJHV����WR������
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�H�� 7HOHFRP�VXEPLWV�WKDW�WKH�&RPPLVVLRQ�PXVW�DSSO\�WKH�UHDVRQLQJ�LQ�WKH�Plastic 
Crates decision WR� LWV� DVVHVVPHQW� RI� WKH� PDUNHW� LQ� LWV� LQYHVWLJDWLRQ� LQWR�
XQEXQGOLQJ���$V�D�PDWWHU�RI�FRPPHUFLDO�UHDOLW\��D�FXVWRPHU
V�FKRLFH�RI�SDFNDJH�
ZLOO� GHSHQG� RQ� KLV� RU� KHU� QHHGV� DQG� ZLOOLQJQHVV� WR� SD\�� � 0RUH� H[SHQVLYH�
SDFNDJHV� ZLOO� EH� VXEVWLWXWDEOH� IRU� FKHDSHU� SDFNDJHV� EHFDXVH� WKH\� ZLOO� RIIHU�
FXVWRPHUV� PRUH� IXQFWLRQDOLW\�� � 7KH� FRQWLQXXP� RI� GLIIHUHQWLDWHG�
WHOHFRPPXQLFDWLRQV�VHUYLFHV�ZLOO�DOO�EH�SDUW�RI�D�VLQJOH�PDUNHW� IRU�KLJK�VSHHG�
DFFHVV�IRU�WKH�SURYLVLRQ�RI�D�YDULHW\�RI�WHOHFRPPXQLFDWLRQV�VHUYLFHV��LQFOXGLQJ�
ERWK�YRLFH�DQG�GDWD�VHUYLFHV� 

�
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�
&��-85,6',&7,21�72�5(48,5(�$�5()(5(1&(�81%81'/,1*�2))(5�

$1'�$332,17�$1�,1'(3(1'(17�5()(5((�
,QWURGXFWLRQ���

���� 7KLV� VHFWLRQ�DGGUHVVHV�7HOVWUD&OHDU
V� DUJXPHQW� ����2FWREHU������� VHFWLRQ���� WKDW� WKH�
&RPPLVVLRQ�VKRXOG�UHTXLUH�7HOHFRP�WR�SURYLGH�D�5HIHUHQFH�8QEXQGOLQJ�2IIHU���582���
DQG�DSSRLQW�DQ�LQGHSHQGHQW�SDUW\�WR�IDFLOLWDWH�LPSOHPHQWDWLRQ���

-XULVGLFWLRQDO�,VVXHV�
���� 7HOHFRP� VXEPLWV� WKDW� 7HOVWUDFOHDU
V� SURSRVDOV� DUH� RXWVLGH� WKH� VFRSH� RI� WKH�

&RPPLVVLRQ
V� LQYHVWLJDWLRQ�� � ,Q�SDUWLFXODU�� WKH�SURSRVHG�582�DQG� LQGHSHQGHQW� UHIHUHH�
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