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APPLICATION FOR DESIGNATED MULTINETWORK SERVICE DETERMINATION

UNDER SECTION 31
TELECOMMUNICATIONS ACT 2001
NOTES ON PROCEDURE

Section 31 of the Telecommunications Act 2001 (“the Act”) provides that a person seeking access to a designated multinetwork service may apply to the Commerce Commission (“the Commission”) for a determination of:

· the functions that must be performed by a system for delivering the service and the standard to which those functions must be performed; and/or 

· the formula for how the cost of delivering the service must be apportioned between the access seeker and all the access providers of the service.

Section 32 of the Act stipulates that a person cannot apply for a determination if:

· it is a determination of any matters that an approved code already provides for; or 

· the Commission has already made a determination for the designated multinetwork service and that determination has not expired; or 

· the access seeker and all access providers have an agreement for the supply of the service and that agreement provides for all the matters set out in section 31 of the Act. 

Any application made under section 31 of the Act must be in writing, be given in the prescribed manner, contain the prescribed information and be accompanied by the prescribed fee (discussed below). Applicants can meet these requirements by completing the attached form and paying the prescribed fee. The Commission expects applications to be comprehensive and provide all information available to the Applicant that may help justify the terms sought and demonstrate how they are consistent with the purpose of the Act.

Upon receipt of an application that the Commission considers is complete and meets all the necessary requirements, the Commission will:

· notify the parties to the determination that the application has been received;

· provide a copy of the application to the other parties to the determination; and 

· request that the parties to the determination comment on the matter by written notice to the Commission not later than 10 working days after the notice from the Commission is received.

Within 10 working days after the date by which the parties may comment on the application,  the Commission must make reasonable efforts to decide whether or not to investigate the matter and give written notice of this decision to the parties and the public.  

The Commission will make reasonable efforts to complete a draft determination within 60 working days after the parties have been given written notice.  The Commission will give a copy of the draft determination to all parties and notify the public.  The Commission will request the parties to the determination to make submissions on the draft determination within the closing date specified in the public notice of the draft determination. The public notification may also include the date of any public hearings that the Commission plans to hold.  

As soon as practicable after submissions are received and any consultation is undertaken, the Commission will prepare a final determination, give a copy of it to the parties to the determination and notify the public of the determination. The public notification will not contain information for which confidentiality has been requested and accepted by the Commission. 

The Commission’s costs of dealing with a determination or application for a determination for designated multinetwork services (including the costs of any expert advice) must be met by the parties to the determination.  The Commission therefore requires that an application for a determination must be accompanied by an initial payment towards costs of $22,500 (GST inclusive).  

The Commission will record all the costs it incurs from the time it receives an application so it can invoice all parties to the determination on a periodic basis as the determination proceeds.  The initial payment made by the applicant will appear as a credit on the applicant’s first progress invoice.  
If for any reason the total costs billed to an applicant are less than $22,500 (GST inclusive), the balance of the initial payment will be refunded.

In relation to the application and determination, the Commission will decide if one party to the determination should meet some or all of the other parties’ determination costs (including costs incurred by the Commission that were invoiced to the other parties).  In making this decision the Commission will consider whether the party concerned has materially contributed to any costs or unreasonable delay.  

WARNING

Under section 103 of the Commerce Act 1986 it is an offence for any person (individual or corporate) to attempt to deceive or knowingly mislead the Commission in respect of any matter before the Commission.  

 APPLICATION FOR Determination for designated multinetwork service

UNDER SECTION 31
Telecommunications ACT 2001
Date:  

The Director 

Telecommunications Branch 

Commerce Commission

PO Box 2351

WELLINGTON

Pursuant to section 31 of the Telecommunications Act 2001 (“the Act”) notice is hereby given seeking a determination for a designated multinetwork service.

Enclosed is the required initial payment of $22,500 (inclusive of GST). 

We acknowledge that we may be required to meet any additional application costs incurred by the Commerce Commission (“the Commission”).  We agree to make periodic payments, as invoiced, to reimburse the Commission for a portion of the costs it incurs in completing the determination requested.  Furthermore, we acknowledge that in relation to the application and determination that we may be required to meet some or all the costs that were incurred by the other parties to the determination (including costs incurred by the Commission that were invoiced to the other parties). 

DeTeRminaTION DETAILS

TO BE COMPLETED BY ALL APPLICANTS

The Person Giving Notice 

1 Who is the person giving this notice?  State name (including both the name of the company and the name/position of the individual responsible for the notice), postal address, telephone and facsimile numbers.  

SERVICE DESCRIPTION

2 Provide a detailed description of the multinetwork service for which a determination is sought on functionality and/or cost allocation.

JUSTIFICATION FOR APPLICATION

3 On what grounds is a determination being sought?

3.1 Explain in detail why the applicant considers, given the purpose of the Act, that the Commission should make a determination:

PARTIES TO DISPUTE

4 Confirm the applicant is an access seeker of a designated multinetwork service.

5 Confirm that the application relates to either:

5.1 the functions that must be performed by systems for delivering service and the standards to which those function must be performed; or 

5.2 the formula for how the cost of delivering the service must be apportioned between the access seeker and all access providers of the service. 

6 Identify the parties to the determination:

The parties to the determination are the parties in dispute over the functionality and/or cost allocation for the service for which a determination is sought.

6.1 Provide a description of the business of the parties and the nature of their operations.

REQUIREMENTS FOR APPLICATION

7 Is there any approved code that provides for any matters sought in the determination?

7.1 Provide details of any such approved code.

8 Has the Commission already made a determination relating to the service for which a determination is sought? If so, when did the determination expire?
8.1 Provide details of any such determination.

9 Is there an agreement between the access seeker and all access providers for the supply of the service that provides for any of the matters on which a determination is sought?

9.1 Provide details of any such agreement.

10 Have the applicable conditions set out in Schedule 1 of the Act in relation to the service (if any) been met?

PREVIOUS TERMS OF SUPPLY

11 Has the service or a similar service previously been supplied to the applicant by any other party to the determination? 

11.1 Provide details of all the terms on which that service was supplied.

TERMS OF DETERMINATION

12 Describe the functions that the applicant considers must be performed by the system for delivering the service, and justify why each function described is required.

The information supplied should show how the functions described are compatible with the purpose of the Act.

13 Propose the standard to which the functions described must be performed, and justify why each standard proposed is required.

The information supplied should show how the standards proposed are compatible with the purpose of the Act.

14 Propose the formula for how the cost of delivering the service described must be apportioned between the parties to the determination and every person who becomes an access provider after the determination is made, and justify why the formula proposed is required.

The information supplied should show how the cost apportionment proposed is compatible with the purpose of the Act.

15 Propose the terms and conditions on which the applicant considers the determination should be made, and justify why each term and condition proposed is required. 

The information supplied should show how the terms proposed are compatible with the requirements of the Act.

16 Propose the actions (if any) that the applicant considers any party to the determination must do or refrain from doing, and justify why each action proposed is required.

The information supplied should show how the proposal is compatible with the requirements of the Act.

17 Propose the period of time for which the applicant considers the determination should apply, and justify why the period proposed is appropriate.

18 Attach a copy of any other relevant written material related to the dispute, including expert opinions obtained or received and correspondence between the parties.

Confidentiality

17 Do you wish to request a confidentiality order for: 

17.1. Specific information contained in or attached to the application? 

17.1.1. If so, for how long?  

17.1.2. Why?  

17.2. What information should the Commission exclude under section 6(2) of the Act from any public notice.

17.3. Section 100 of the Commerce Act sets out the details of the Commission’s power to make an order prohibiting the publication or communication of any information or documents received by it for up to 20 working days after determination of the matter.  
17.4. It would be helpful if you could frame the request in terms of the criteria for withholding information and provide supporting reasons/information similar to those set out in the Official Information Act 1982.  
17.5. Where a Confidentiality Order is in place, please identify confidential information as Restricted Information in accordance with the confidentiality Order. Also specify in accordance with the Confidentiality Order where additional protection is sought beyond the protection granted by Restricted Information. Please follow the process specified in the confidentiality Order when an application is made.

17.6. If no Confidentiality Order is in place, please submit one copy of the application clearly indicating (e.g. by underlining or highlighting in a way that photocopies legibly) the specific information for which confidentiality is sought.  

DECLARATION

THIS application is made by


*[individual/s and company]

*[The company/I/We] hereby confirm/s that:

· all information specified by the Commerce Commission (“the Commission”) has been supplied; 

· all information known to the applicant/s which is relevant to the consideration of this application has been supplied; and
· all information supplied is correct as at the date of this application.

*[The company/I/We] undertake/s to advise the Commission immediately of any material change in circumstances relating to the application.

Dated this                                day of                                                     200  .

*Signed by [name of applicant company]:

__________________________________________

Director/Chief Executive Officer/Other - specify

I am a director/officer of the company and am duly authorised to make this application.

Please Note

· The declaration is to be made only by the applicant.  It may not be made by a solicitor or other adviser acting on the applicant’s behalf.

· The wording in this declaration may not be varied by the applicant.

· If this declaration is not completed, the Commission may decline to register the application.

· Registration of an application can, if desired, be effected by the receipt by the Commission of a facsimile copy or email of a completed application together with the confirmation of deposit of the appropriate fee to the Commission’s account.  The original documentation must be forwarded to the Director, Telecommunications Branch, Commerce Commission, PO Box 2351, Wellington, within 3 working days of registration.  For account details, contact the Commission on (04) 924 3600.
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