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introduction

Westpower Limited (Wesipower) is an electriclty lines business wilhin the
meaning of section 4 of the EIR Act. Westpowsr and its joint venture partner,
Hari Hari Hydro Ltd (H3) hava formed a Joint venture comparny, Amethyst Hydro
Ltd (AHLS, to investigate the feasibllity of constructing and operating a hydro
genaration plant on the Amethyst River at Hari Hart, South Westland in the West

Coast region (the Scheme).

Confidantlality

Tho applicant requests a cenfldentiality order under section 100 of the Cominerce
Act fon

{a) tha Shareholders' Agreement atiached as Appendix 2, and
{b) paragraph 38 below; and

{8] the Agreement for Connection of Generator Stations to the Network
hetween Wastpower and TrustPower attachad as Appendix 4.

The reasons for sesking confidentiality are thal the information is commerciaily
sanslfive and/or disslosed In confldence.  Confidentlality is sought for the
maximum perlod specified in section 100(2) of the Comimerce Act. Thereallsr the
appllcant considers that the matters identified in paragraph 2 should confinue to
be treated as confldential under section 8(2)(h){i) of the Official informallon Act
1982,

Appllcation of the EIR Act

Westpower owns the electricity distribution netwark that services the West Coast
of the Soulh Island. I delivers 210GWh of electricity per annum to over 12,600
consumers, The Wast Coast transmission sysfem is illustraled at Appendix 1. #
oparates this network through a wholly-owned subsidiary, ElectroNat Services Lid
{ENS).

AHL. is nat currently an electricity supply business, but this application [s being
submitted on the basis that if the Scheme goes ahead and bscomes operational,
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AHL will be an alectricity supply husiness pursuant to section 5 of the EIR Act,
because it will:

{a} sall elscticity in Mew Zealand (section 5(1){a)(i})
(L2} generata alectricity In New Zeatand (sectlon 5(1}a)ii)}; and
{c) own and oparate generation assais (socllon 5{1Xb)).
Expacted output is 8MW. The applicant notes that AHL only falls Inio the

definition of “electricity supply business” by virtue of being TMW over the SMW
exemptlon for distributed generation in section 5{2)(s} of the EIR Act.

it iz also possible that section 5{1)a)(i} {relallng to trading in financiat hedges)
may apply a8 discussed at paragraph 45.

Woslpewer will, via AHL, be a distributed genarator if the Scheme goes ahead as
the electicly generaied from the Scheme will be injectad directly into
Westpower's network.

An examption 15 sought to snable Westpowsr and its wholly-owned subsldlary,
ENS, to be involved In AHL within the meaning of the EIR Act.

Cross involvements and Exemptions

10.

i1,

Weslpower

Westpower is 100% owned by West Coast Electric Power Trust {the Trust). The
income bereficiaries are all consumers connected to Wastpower's distribution
nchvark.

ENE

ENS is a wholly-owned subsidlary of Westpower. ENS smploys alt staff
sasociated with the lines husiness, other than the Chief Executlve and Asset
tanager, who are employed by Weostpower. As a result, Westpower and ENG
are both lines businesses within section 4 of the EIR Act. From a competition
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12.

13.

14,

15.

16.

17.

perspective, Westpowor and ENS can be reqarded as a single enfity and so ENS
has not been analysed separately in this application. References to Wesfpower
should be taken to include ENS unless otherwise spacified.

In additlon to services in relatlion io the Wesipower network, ENS also currently
provides design, construclion and malntanance services to third paries including
to hydro generators (primarily Trust Power). However, ENS [s not "invelved” in
any electricity supply business within the meaning set oul in the EIR Act.

Sectian 17 of the EIR Acl prohibits Westpower (an electrisity fines business) from
being involved with AHL {an electricily supply buslhess). Any cross-involvement
by Westpower is also a cross-invelvaemeant by ENS.

Exemplions

Westpower hotas that the hydro generation pfant wilt have a maximum nameplale
capacily of 6MW and will be embedded wiihin the Wostpower network. H AHL
were constructing a 5MW plant, lts generation activities would fali within the
axemption for distributed generation in section 5{2)e) and no cross-involvement

would then arige.

As it stands, Wastpowar's intereat in AHL falls within the exempfion for new
ganaration under SOMW in section 46C{1}, excapt that Westpower will not be able
to fully comply with the anms-benglh rules. AHL is incotporated as & soparate
company and 56 Wesipower will comply with tho corporate separation rule,

Wastpowar and AHL consider that it would bs unreallstic and unsconomic to
comply with the arms length rules, and believe that non-compliance would not
have a nagailve effect on competition, Therefora, Westpower is applying for an
exemption from the appiication of secllon 17 of the EIR Act in relation fo ils
involvamaent, and that of ENS, in AHL.

Cross-involvement by Direclors, Emplayees and Sharsholders

Az detailed in paragraph 35 belew Westpowsr has the power to appaint four
directors to the Board of AHL. Westpower's initial appointess arg currently
directors of Westpowsr and it is intendad thal this will continue. [t is also intended
that Waestpowar andfor ENS employess will be involved in the managsiment and
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18.

aperation of AHL. Each director or manager of Westpowar who 15 alse invoived in
AHL is polentialy a cross-involved person pursuant ta section 17 of the EIR Act.
Furthermora, Westpower is 100% owned by the Trust. The applicant believes
lihat, it Westpowar is granted an exemption pursuant o sectton 81 of the EIR Act,
the cross-involvement of such individuals and 1he Trust is to be disregarded
cursuant fo section 19(1)(h) of that Act.

If ihe Commission has a different view in relation fo any Individual or shareholder
asvociatad  with  Woestpower, then Westpower requests that  such
individualfsharchaoldar be granted an exemption from such cross-involvement,

Bachkground to the Schems

19,

20.

21,

Up until 1899 Westpower owned hydro slectricity generation assets, capable of
supplying 16MW of load on the Westpower network. As a rasuil of the ownership
separation rules introduced by the EIR Act In 1998, Wastpower sold its inferest in

its generation schemes fo TrustPower.

Westpower has recently conducted a review of its strategle dirsction, and as a
result dacided that it would be beneficial fo re-enter electricity generafion if an
approprigte  opportunity arosa.  There are a number of reasons for this.
Waslpawar, together with its management team, has a valuable knowledge and
skill base of and a signiflcant breadth of experignce in, the business and
operation of hydro generation and relatad plant and assets. Two of the currant
directora of Westpowar were directors prior to Westpowat's divestmant of hydro
generation assets.  ln addiion, a number of lhe personnel involved in
Westpower's Wahapo hydro-slectric scheme (commencad in 1991) are still with
Westpowsr, including its Asset Marmager. These are essentially the same
reasons as identified by the Ministry of Economic Develepment as to why

distribndors are "well placed o entar generatfun“.1

In eddition, demand in the South Island raglon is growing, and distribuied
generation is the most effective and secure way of meeting such damand.

1 Invesiment in Eleclicily Ceparation by Lhes Campanies Busingss & Matwarks Branch, Ministry of Econemic
Bevalaprmanl, pagoe 1206, paragraph 31,
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22,

23.

24,

25,

28.

27.

Development of the Scheme

Westpower was approached in May 2004 by 3 private company, H3, to become
invalved In whai was then intended to be a very small {400kW) generation project.
H3 is jointly ownod by Fobert Smith and Martin Doyle, both of Nelson, Mr Smith
kas eoologleat qualifications and Mr Doyle is a hydrologist.

Wasipowear entered into preliminary discussions with H3. !t soan became evident
that a larger schama was possible and as a result, Wastpower and H3 formed a
joint venture company (AHL). Westpower continued feasibllity studies in
conjunction with H3 and based an the conclusions drawn in Bz feasibility report,
Wostpower has defermined that the proposed Scheme Is financially and
technically feasible and enwironmentally scund.  The intention is now to
recommend to the AHL Board that the company ba capllalised and that final
feasibility and detailed design commencs. The AHL Board intends to make a
flnal decision as to whether to proceed on 3 August 2006,

Details of the Schemsa

The proposed Scheme was Inittally planned to have a nameplate capacity of
BWMW. Following the pre-feasibilily process, the potential to increase this fo 6MW
has materialised. A numbar of axternal factors including the availabllity of an EIR
Act exemptlon, msource consent and water right issues will need to be
considered before canfirmation that the additional 1MW is abla to be secured.

The cost of the Scheme is eslimated to be $20 million. Given the costs
gssociated with bullding & hydro generation scheme, the economics of the
Schame are considerably mors attractive at 6MVW capacity than at MY,

Exploration drilling has been completed and resulls have been analysed to
provide information for tunnel design,  Construction could commence by mid-
2007, depending on the progress of the necessary consents. Construction of the
Scheme will take approximalely 24 months (including an establishment pariod for
procurement of equipment and construction of the downstream portal slructure}.

It is proposed that the cutput from the Scheme wilt be connected to Westpower's
existing 33kv network and injected directly into Westpower's sub-transmission
network. The Amethyst River is located 60km south of Hokllka which s the
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28.

29,

30.

31.

32,

nearest grid exit point on the national grid.  For this reason AHL has determined
that it is not feaslblg to connect the output from the Scherne into the national prid.

AHL will engage Westpower to manage the design phasa and build part of, and
provide all necessary electrical resources for, the Scheme. Following
sommencement of commerclal operation of the Schame, ENS will be cantractad,
by way of a Service Level Agreement, to provide any operating and maintenance

SENVICES,
Consemns

AHL has resource consents (with full and unencumbered title) relating fo land use
and the taking and dlscharging of water. The congents that have been obtalned
are listad in the Fifth Schaduls to the Shareholders Agrasmenl {attached as
Appendix 2). Thesa consents were originally obtained by H3 and transferred to
AHL as part of Wesipowsr and H3's joint venture agreament. Depariment of
Congervation concessions are hefd for sxploratory drilling {which s now
comnpleted).

Additional consents nead to be obtalned in refation to drainage and discharge
from the tunnel and road, and the earthworks required for the construction of the
Scheme.

A DOC concaession (for construction and operation of the Scheme) and & grant of
aasement in relation to same privately held tand also nesd to be obtained. Work
is progressing on these with the intantion of filing for the DOC concession in
Augusi 2006, MNegetialivns for the sasement ara undonyay.

Operation of the Scheme

AHL will contract Westpower to manage the design and buliding of the Schemae.
Foliowing commlssioning, it is intended that AHL will contract Westpower fo
operate and maintain the Scheme. These servicas will be provided under a
Servica Lavel Agreement on an arms' langth basis. Further datalls are set aut in
the Sixth Scheduls io the Sharsholders’ Agreement. AHL will not employ any
staff of its own.
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33.

34,

35.

26,

37.

38.

38,

40,

it is infended that Westpowar's Chief Executive and Assel Manager will be
involved in the management of AHL, probably via an arms’ langlh service level
agreament {either directly between Westpowor and AHL or via ENS). Their
involvemnant will focus on management of contracts for the design and building of
ihe Scheme and tha futtre maintenance of the Scheme.

Hydra generation will be the sole form of generation capacity. Electriclly will be
purchased by AHE under a standard ratail contract for operational uses.

Stucture and Qperafion of AHL

AHL Is an incorporated company having its registered office at 146 Tainui Street,
Greymouth. AHL currently has five directors of which four are appoinied by
Wastpower and one is appointed by H3, in addition, H3's alternate appointes
attends all Board meelings as an ohserver. A chairparsen {s appointed by a
malorily of the directors.

AHL has a total of 100 ordinary sharas currently on issue of which Westpower
holds 80 shares and H3 holds the remaining 20 shares. Each share carrles the

aame rights and privileges and will be subject io the same restrictions.

AHL will {subject to certaln conditions) issue new shares at such time thal
additional capltal |s reguired to fund the construction phase of the Scheme.
These will be issued in proporflon to Westpower and H2's sharehglding.

Three directors appointad by Westpower and one director appointed by AHL must
be present for a guorum.  Significant transactions® involving AML require an
affirmative vote of a dirsstor appointed by each sharohelder. These requirements
are intended o ensure that, despife having & relatively small interest in the
company, it is able to rataln some control over its direction.

Coples of the Shareholders' Agreement relating to AHL and its Constitution are
attached as Appendices 2 and 3.
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Commission’s Primary Questions

41.

4Z.

43

44,

46,

Tha Commissicn has stated that |t will consider three primary questions when
considering an application for exemption.  The applicant has addreased each of
these questions in the followlng paragraphs.

Question 1; Would the Commission, by granting an exemption in respect of
a business or invoivement or inierest, create incentives or opportunities io
Inhibit competition In the electricity industry?

Westpower submits that the Scheme will not result in any inhibition of competition
in any market in the alectriclly industry. Before analysing the gpecific incentives
and opporturities facing the pariies, it Is worth considering the size of the Scheme
in the context of tha overall sleclricity market.

The capacity of the proposad hydro plant is estimated to be approximately SV,
This oufput represents about 0.075% of the nstional slectricity generation
market.” The Ministry of Economic Development has noted that the relative size

ol cross-involvements needs Lo be considered when assessing competition risks:

"Any asmounl of cross-imvolvement provides an incenilve fo Jlessen
compelfion, but a firm's opporfuniy fo fessen compelition is imited by the
exient of cross-involvemoant refative 10 the sizo of the refevant market fe.g.
cross ivolvemant i a 10MW generalfon plamt is unfikely lo provide miuch
apportunfly (0 lessen compstilfon materfally in 5 10,000MW market).”

This reflects Westpower's situation where the proposed Scheme is only BhW.
The nagligible impact of small gensration schemes in the conlaxt of the electricity
market as a whols was acknowledged by the Commerce Commission in Declsion

Mo. 332 in relation to Alpine Energy's investmsnt [n the Opuha IZ:tﬂrn.'1

The Opuha situalion is closely analogous to this application as [n that case the
Commission was considering an increase in the capacity of the dam from SMW
{permitted} fo 7.5MW (for which an exemption was required and granted) and so

2 jncluding, but nol ited to, major kensaciions under the Commpanies Acl.  Ses Iha Second 3chedule fo the
Shareholders' Agreement.

3 Mew Foaland's total generation pet annum |3 approximately 40Twh. Sea the New Zealand Enary Slatistlcs
{December 2004 quartarh, published & Margh 2008, avallablz on the Statistivs Mew 2Zealand webslto:

ww.siats.govt.ar, under EconomylPreducts and Sekvicasiniarmation Releases.

4 Declslon Mo, 333, paragraph 48,
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46,

47,

48.

49.

WEHGHGM09.dog

the competiion assossment centred on the 2.BMW [ncrease.  Westpower
baflevas that in relation o the Scheme the impact of Bny exemption should also
he assassad in terms of the 1MW difference as, allhough there is no plant
operaling &s in Opuha, a 5MW plant would be permitted without an exemption.

Market Impact

AHL will only be acllve In the generation markat. It will net have any impact on the
distribution market and, as it will not be retailing to end consumoers, ls only
impact on the relail market will be indirectly as a conseguence of expandad
compatition in the genaration market. However, for the purposas of analysis and
tn be consistent with the Commission's approach, lhe applicant has analysed the
nalional eleciricity gensration market, the national and regional elsctricity retail
markats and the loca) electricity distribution market In which Westpowear oparates,

The Natfonal Electricity Generation Marka!

Although the Scheme will involve distributed generation Westpowsr considers
that it is still appropriate to consider ita impact in ferms of the natlonal generstion
market because from a demand perspactive, this distributed generation is an
alternative to purchasing generation which is injected diracfly Info the national

grid.

There is nothing in the Scheme which is fikely to inhibit competition in the
generaiion market.  Additional competition in the natignal generation and
wholesale markets will be created by AHL's Investmont.

YWestpower notas that it intends to deal with AHL In the same manner as it deals
with other generators currently connected to its netwark, including applying the
same formula for avoided cost of transmisslon. 1t intends to enter into an
Agreement for Connection to the Westpower network that is in subslantially the
same form as s sxisling agreement with TrustPowsr, which iz aftached as
Appandix 4.

Pags 14




50.

&1.

52,

53.

54.

Natlonal and Regional Efectricily Retail Markals

The applicant has taken into account the Commission’s comments in Decision
No. 575 that tho Impact of an exemption for a cross-involved lines business may
arlse only ar primarily In raspact of tha reglon covered by that business' nefwork,
Therefore In order to address any pofential concarns tha Commlssion might have
the applicant has addressed polential reglonal impacts of the Schema on the
Saouth Westland regian.

AHL will enter into 2 contract to sell its generation cutput to an slectricity retailer,
prefatably with a mixture of fixed price and fixed guantity, and fixed price and
variahle quaniliy components, in order to reduse the risk of price volatitity. The
procass for this has not yet bean finallsed. Entry into such a contract will remove
any threat of incentlves or opportunities being crealed to Inhiblt compstition in the
regional electricity markst. Effectively AHL wilt be ptlea-neutral as 1o tha price at
which the electiicity it generates is sold to consumers. [t is unllkely that such a
contract will consfitule AHL selling 2 financial hedge, but as the final form of
gontract has not been determined it is possible that AHL would fall into section
5(1)a){i) of the EIR Act. Westpowsr submits that even if it did so this would have
no competitive impact.

The Commission hag previously raised concerns ovar cross-involvament by Iines
companies affecting retail competition. Howsver, these concerns arise in the
context of the lines company retailing to consumers on its own network. This was
highlighted in Decision No. 575 whera the Commission referred o the possibllily
of a lines company discriminating against other retailers In farms of access
charges or terms, and cross-subsldising its retall business fraim lines.”

Wostpower 18 not in this posifion as i will not ba involved in the retail market,
Therefore, tha primary compelitive concems arising from cross-invelvament Ly
lines caompanies do not arisa here.

The impact of Disfributed Genaration on Refal! Competition

The hydro generation plant will be connacted fo Westpower's own distribution
network,  Tha plant will be &0km from the nearest grid sxit point and so

S Dwecigion Mg, 575, paragiaph 53,
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55.

86.

57.

o8.

connecting the generation from the hydro scheme diractly into the national grid |s
not viable either practicably or economically. Any proposiilen to build & direct
connection to the nesrest grid axit point woutd not only be in direct conflict with
the intention to Improve security of supply without investment in transmission, but
also rander the Scheme unsconomic.

In Declslon No, 541 the Commisslon expressed cancern about 1ines companies
whose ganeration connected to their own nolwork, stating that:

‘competiion concerns are mare likely fo arise in a siluation where control aver
an alacirfcily distribttfon petwark woudd create an advantage, vis-a-vis other

sleciricity retallers, in supplying alectricity across that network™®

Howevar, the applicant submits that conneciing to one's own lines is net in seff a
competitive concern. It 1s only when conneclion to the lInas company's network is
coupled with retailing by that lines company that the cppartunity is combined with
the incentive to distort competition in favour of one's own retall business.

Thera is no reason why the fact of connaclion in iself should result in anti-
competitive behaviour, Theorstically any lines company coufd charge retailars
differantly or Impose discriminatory access larms (although the applicant would
argue the regulatory environment has limited the scopa for this), regardless of
whethar that company owns genaration connecled to the network. However, if
the lines company |3 not involved in retail activity thare is no incentive for
discriminatory behaviour, Embedded gensration does nol by itself creaie an
incentive for anti-competitive behaviour.

The applicant notes that the situation in Decision No. 541 was effectively the
reverse of the Westpower/AHL situation: Vector was cross-involvad in retalling
but not on its own finas, wheraas AHL will uiilise Westpower's own lines but with
no involvement in retailing. Westpower considers that the competition Impact of
these converse situations Is simitar (i.e. minimal) because In nelther case is the
critical combination of retailing to custemers on the busineas' own lines present.
In this situation, as In Vector's situation, there are no "compeling retaifers” to
whom AHL might restrict access to Its eleckicity network becausce AHL is notin
competition with ofher retailers.

B Paragraph 66,
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59,

g0.

81,

§2.

Local Eleciricity Distribution Markets

As the Commisslon noted in Decislon No. 575, local distribution networks are
regional, national menopolies.” Therefore, granting an exemption cannat affect
either existing or fulure competition In that market. Westpower has tharefors not
analysed the distribution markat any further but would be happy to answer any
guestions tha Commission may have in this regard.

Question 2: Would tha Commission, by granfing an exemption in respect of
a business or nvolvament or interest, create incentives or apportunities fo

cross-subsidise generation activities from electricify lines businesses?

The Comimission has previously identified a rsk of cross-subsidisation whera a
lines businass is ongaged in generation. However, in Decision Mo. 575 the
Commigsion acknowiedged that the ability to cross-subsidise (o the extent if
exists) is a consequence of cross-ownership rather than non-compliancs with the
arms’ fength rules, noting that (in respect of section 4G6A of the EIR Act):

" 5 fines company nvesied in generalion and complied with the arms’ length
provisions, no exemplion would be reguired, buf the risk of cross-subsidisafion
... wotdd still sxuist ..."°

Accordingly, the applicant understands that the Commission does not consider
that an axemption would create or materially increase the incentlve or opportunity
{o cross-aubsidise the genaration aclivity where the cross-involvement falls within
=484 of the EIR Act {assuming compliance with the arms langth rules). This logic
applies equally to this situafion whare any rgk of cress-subsidisaticn arises from
the laglslative cxemption in section 46C of the EIR Act, {as It does here) rather
than from the exemption fraim the arms-longth rules sought from the Commisston.

Furthermore, in Westpower's situation the impact of the exempiion from {he arms-
length rules |s unlikely to materially change the potential cross-subsidization
impact because the legislation allows a SMW generatlon scheme without such
compllanca. Prasumably any risk of cross-subsidisation would arlse from the
permitted cross-invofvement, not from the 1MV difference which is the trigger for
this appllcation.

T Paragraph 47.
4§ Declsion Mo, 575, paragraph 67.
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G3. Westpower also considars that the joint venture with H3 weakens its incentive 1o
cross-subsidise generation, as any such cross-subsidisation would sffectively
amaount to a financtal transfer from it to H3.

G4, Waestpower notas that even in Decision No. 575 rejecting Easiland's application
for exemption, the Commisslon consldered that the risk of cross-subsidisation of
generation was not materially increasad by an exemption. Westpower believos
that the rick here is at iaast az low as in that situation,

The Regulatory Enviromment

65, The applicant submits that in considering whether its cross-lnvolvement could
give rise to cross-subsidisation or the inhibitton of competition, it is necassary fo
consider the regulatary regime to which electricity linss businesses are now
subject. The applicant submits that the Introduction and application of regulatory
measwres, postdafing the EIR Act substantially reducoes the opportunities for
lines companies to cross-subsidise or inhibit compelition compared with the
position at the fime that ownership separation was introduced. These measuras
rander reliance on the arms length rulse lass Important.

56. The moast significant aspect of the regulatory regime in festicting lineg’
businesses opportunitlos for cross-subsidization is Pard 4A of the Commerce Act,
and in partlcular the development of thresholds for the investigation of Hnas
businesses which may ullmately result in the imposition of price control. The
thrasholds act as A disingeniive fo cross-subsidisation because if cross-
subsidisation from linas to generation were to ocour it would make il even more
difficult to meet the thresholds. Furtharmora, the greater transparency of lines
husinesses' actounts dueg to threshold compliance and the infurmation disclosure
raglma would make any cross-subsidlsation relatively easy to identify wore It to

QLEUr.

GY. The establishment and braadth of the functions of the Elsctricity Commission
provides anocther check on iines businesses' abilittes to act in an undesirable or
inafficient manner,  The Electricity Commission |s specifically charged with
making recommendations for regulations for electricity governanca in order {o
meet specific chjoclives, including the minimising of barers to competition and
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g8.

69,

70.

7.

downward pressure on casts.” This provides a specific means of addressing
situations that could poterilally lassen competifion.

Question 3: Would the Commssion permit, by granfing an exemptlon In
respect of a blisiness or involvement or inlerest, & refationship between an
electricity lines business and an eleciricity supply Business which is nof at

arms length?

If the relationship between Westpowar and AHL were at arms length, Wasipower
would fall within he oxcmption in section 46C for new generation. The key driver
for the exemption application is that Wesipower and AHL consider that
compliance wilh the anms length rules is unrealistic for the reasons detailed at
paragraphs to 72 - 7dbolow, and would put Westpower's Involvemant in the
Schame at risk.

The Commission has acknowledged that compliance with the armas length rules is
not always strictly necessary, as:

1 miost circumstances where an exemplion s required from the ownership
saparalion riles a refationship will be croafed that witt ultimatefy not be at arms’

tength,"°

In Decision Mo, 541, the Commission set out its approach fo such cases is to.

“assessfes] We practical effect of the non-arms fength relationship in order o
daciie whether What refalionship is Iikely fo lead to & result fal would be confrary
tor the purposes of the EIR Act.”

The applicant considers that the application of the stafsd approach to its cross-
invalvement will demonstrate that In this case compliance with the arms length
rules is not sldctly necessary. The purposo of tho EIR Act will not be
compromised by an exemption from the arms length rules, on the basis that the
cross-involvemant of Westpower in AHL doss net provide any incentives ar
apportunities for cross-subsldisallon or Inhibition of competition,

9 Section 1728, Electdcly Aot 1952,
10 Declslon Mo 544, pard 76.
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72

73.

4,

75,

hrgract of tha Arms’ Length Rules

Compliance with the arms’ length rules would result in considerably Increased
costs and thus significantly reduce the anticipated rale of return from the Schems.
Tha main aspect of non-compliancs with the arms' length rudes wili be that the
requiremert for separate management and directors will not be mat.  While
prevenling common management theoretically removes one opporiunity for
inhibiting competition, it does not necessarlly follow that common management
will always resuit in antl-compelitive behaviour, Weslpower submits that, for the
reasans outiined above, Westpowar and AHL respeclively have no incentives,
and limited epporunity, for anti-campetitive behaviour, and common management
is unllkely to change this.

On iho other hand, a compliance with the Rules including separate management
would prevent AHL from ulilising the valuable sxperience of Westpowar's
diractors and senier managemant. Duplication of governance and managemeant
would be extramely Inefficient given the relatively small size of the Schems, even
assurning that such duplisation could be achieved, |t Is nol easy to find and
attract tha necassary expertise to the South Wasiland region, an arga many
potential employees disregard due to its perceived ramoteness.  Offering
opportunities such as invalvement in the design, construction and managomait of
a hydro scheme will assist Waslpower in ensuring retention of its own staff.
Westpowsr belisves that if duplication wers required by the arms' lanpth rules it
wauld be difficult to obtaln the necessary personnel for AHL.

Furthermore, compliance would provent the directors of Wesipowear from taking
an active role In managing their investment.  Compliance with the arms langlh
rules would necessitate Westpowaer being a passive financlal lnvestor. This would
noi be atiractive to the Westpower Board.

The applicant is aware that in the cases where sxemptions have been granted for
cross-involved lines companies {Alpine Energy and Unison Networks Limited) the
Commission has required limited compliance with the arma length rules. While
Wastpowsr considers that the main area of non-complianca will be in relation to
common  management, fequirdng limited compllance creates  uncerlainty.
Wostpower believes that a full exemption from the arms length rules would not
meterially increase the risk of anti-compelitive behaviour.

Fago 16
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Compatition Impact of Non-Compliance

In its papar the Ministry of Economic Development recommendad against raising
the arms length rulas threshold to S0MVW, arguing that the costs {i.e. risks of antt-
competitive behaviour) could outasigh the benefits. However, it noted that for
sotne firms the costs of compliance were ralatlvely higher and it is still considering
recommending raising tha throshold above the existing SMW.  This implicitly
acknowledges that the cost! benefit ratio of applying the Rulss to smaller projects
changes as the size of the Scheme increases. Wasipower acknowiedges it s
difficult fo Identify in the abstract a glven point (in MW} whers tha risks of non-
compliance are likely to outweigh the costs of sush (belng both the disincentive to
invastment in the first place and then the additional cost of such investment
caused by compliancs), but it seems clear that the Scheme is at tha low and of
the apactrum and accordingly an exemption should be granted.

Objactives of the EIR Act

The overall purpose of the EIR Act is to ensure "costs and pricos ... are subject to
sustained downward pressure; and the bensfits of efficient electricity pricing flow
through to all classes of consumer.’! There is nothing In the structure or
operation of the Scheme that is likely to intarfere with this purpose and the
applicarl subrits that purpose |s largely addressed by the regulalory regime
detaited in paragraphs 65 to 67 above. To the exient that the Schems has any
impact on prices, the increasa In generation capacity of lha Scheme will
contribute to the alm of "downward pressure on coels and prices”.

Securily of Supply

The construction of the Scheme will provide significant securty and voltage
suppott Improvements lo the South Westland area.  The current electricity
network from Hokitika o Hari Hari and further south to the glacier ragions
comprises a single circuit 33kV line, with multiple single transformer zone
substations used lo break the voltage down to 11k for local distribution at sach
major fown., Westpower's Asset Management Plan includes a provision for
strengthaning supply to these areas by increasing the voltage of the Hokilika-Hari
Harl section of this line to 68kY (in the medium to lang termn). However, thare will

11 Sectlon 2(1} of the EIR Act,

WGOGZ S0 g0
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80,

a1,

82.

sliil anly be ons line into the area and the installation of additional transmission

circulla ig not feasible.

While thers i no immoediaie transmission conslraint in the region, the
dependence on a single transmission Ilne renders the region vulnerable to
transmigsion cufages. At present, the other local generators (including
TrustPower's 3MW Wahapo power siation) connect inte the same 33kV line and
provide some support to the area. However, at peak times the output of these
staflons s no longer sufficlent 1o supply the Soulh Westland area in a
transmission outage situation. The additional generation from the Amethyst
Hydro Scheme would enable the whole area to bs run isolated from the grid for
extended patods of fime.

Demand is growing rapidly in the South Woesttand region and additionat
distributed generation will asslst in meeting this demand I the most efficient and

Secure Mannar.
fmipact of increased Securily on Prices

Westpowar considers that enhanclng security of supply through embedded
genaration is relevant to the EIR Act objective of ensuting that "costs and pricas
are subjact fo downward pressure”. The costs of frapsmission outages are
significant if alternative sources of supply are Inadsguate. Even aside from
transmission oulage situations, distribuled generation reduces demand for
goansralion injected into the grid which includes on average, 20% transmisslon
losses.  In other words, sach KWh produced by the Scheme would displace
1.25k\Wh generated elsewhers and injected at the Benmare reference point.

Govermment Policy Chfactives
The Government's overall policy objective far oleclhcity is "to ensure that

electricity is produced and deliverad to all classes of consumars in an efficient,
fair, reliable and environmentally sustainable manner”, ™

12 Az reflected [t fha Govornment Policy Statement | Furthor Devalopment of Wew 2ealand's Efzciriolly indusiry
releasad in December 2000 i rellarated in the recent Sowarmont Polley Slatement on Sealiclly Governancs,
Qohobar Z004.

WE0821 5009 doc
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Tha existence of a non-arms length relationship between Weslpower and AHL
will not negativaly affect any part of this objedtive. In fact Westpowar submits that
the establistument of the hydro generation plant will asslst In this objective and will
contribute towards the efficient use of a renewshle resoures, as well as assisiing
in avoiding unnecassary and expensive transmission investment.  As noted
above, distdbuted generation is officlent as it aveids transmisslon osses.

The Ministry of Economic Devslopment recently publishad a discussion note an
"Faclltating Investment in Generation by Linas Eﬂm|,f.:+ar‘n'«xt;a","I lis purpose I8 to
"gpen up a discussion on how lines companiss' Inveslment in generation can he
further facilitated {short of completely removing current ownorship restrictions)”.
The paper notes that althaugh the cross-ownership restrictions in the EIR Act
have been relaxed recently, providing opportunities for ines companies to own
some generation and selt the output of that generation, the majorily of lines
companias are yet to take advantage of these opportunities. Wesipowor
belisves that this is largely due to the raguirament to comply with the arms’ length
rules. While the amendmants to lhe EIR Act are ancouraging, it is unrealistic fo
expect lines' companies to invest in generation {and especialy distributed
genaration) if full campllance wilh the arms length rules is required as this
requires linas companies to affectively make a significant passive Investment and
falt to capitalise on the very raasens that the MED has identified why linss
companies are intarested in generation: primarily experience and familiarity with
the Industry. .

The Govornment has spacifically directed the Electrlclly Commission to seek
outcomes including “removing barfers to investment in new generation

technologles, renewables and distdbuted generation™."

The applicardt
appreciates that the Commerce Commission iz not subject to thls specific
outcarne, but it submits that in the context of an application for exemption this is a

factor thai the Commlssion should fake into account.
fimpact of Refatfonship not at Arms-Lengift
In summary, the fact that the relationship botween Westpower and AHL will not

be at arms length should not disguallfy Westpowar from obiaining an exemption,
given there is Itfla or no risk of cross-subsidisation or inhibiifen of cormpetition.

15 Resources and Metworks Branch, Minlsty of Economic Cevelopment, March 2005.
14 Paragraph 2(g), GPS on Elacticity Governance.
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87, The purpose of the EIR Act is not endangerad, and the Schems is consistent with
Government policy obfectives, and accordingly an axemption should be grantad.
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to Application for an Exeinption
Pursuant to Section 81 of the
Electriclty industry Reform Act 1998
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APPENDIX THREE

DATED 2005

CONSTITUTION

of

AMETHYST HYDRO LIMITED

I.{ ]cerify {hal ihis is the Constitution of
Amethyst Hydro Limited.

Datad this day of 2005
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1. COUNTENTS OF CONSTITUTION
1.1 Contenf This Canslitution canlainsg:
{a)  mailters coslemplaled by the Acl lo be included in a Constituwlion; and
{b}  athar mailess which tha Company wishes to include in its Conslitution,
1.2 Rights and Obilgations: Tha Campany, the Board, each Dlreclar and each Shareholder frave:
fu) e righls, pawers, dulizs and obifgations sel oulin he At except fo the extent that Whoy are
nogated ar modified, in aceordanae with tha Act, by this Canstilution; and
fbh  the additlenal clghte, powars, dulics and ablfnallons aet oul in $hls Constlution,
i34  Slatus of shareholdeors' agreament: |0 tha svant of any conflicl balween the Constilution and the
{eme of any sgreement belwean all the Shareholders [n the Company, the terms of such
shareholders' agreament shall prevail,
2. INYERPRETATION
2.1 Definftions; nfhis Consiltulion, unless tha context raquinas atherise:
Aot means the Companles Acl 1593,
"Hoard"™ has tho same meaning szoribed to 1 in section 127 of {he Azt
“Sompany” means Amoihyst Hydro Limited.
"Director” meane any parsan occupying the positton of Direclar of the Company, by whatewar
naine called.
"Share™ means a share A tha Company and unless otherwire statad includes shares rom eash
tlass of ghears [ move than one).
“Sharehatder” means a sharaholdar of the Company.
“Treasury Stock™ means Shares which have besn scquired by the Company i accordance willl
soction 87A and nof cancellod.
22 The Adt: An expression nol dafined in this Conslitetiun bul defined In the Acl siall have the seme
meaning in {his Conatitudlon as In the Acl,
23 Comnsbraction: Inlhis Caonslitation:
fa)  coforances lo sections me to seclions of Iha Al and referenses Lo dlauses and schedules
are lo clauses in, and schadules o, iz Constilullon and references o paragrapha are o
paragraphs in the relavant schedule;
{by  unless the contexl roguiros olhewise;
SASOCKan verien of Congivlign - 16 0ol v1.00C Pago 1
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(c)

{d}

{e)

{ wards imporling the singular include the ptural end vice versa, and a gender includes
gll oher genders; and

(i} wonds frpocling persons includas firms, corgaralions, unincorporaled assocations
and autheritles and firm incledes pafnership;

rafarences 1o any legisialion or provision of any laolsiallon ame degmed fo be refarencss ta
thel legislation or provision as amended, subslifuled ar ro-onactsd and unlass the conlexd
requlres othanses include any Statulony inslrdments ssued onder bal lenislation or
PrOVISIB;

clavse headings and olher headings ane for easa of reference anly and shal! be deomed nct
te form pact of this Constifution aor te affect the construction of this Canstitulion; snd

powers conferrail on the Company, The Board, & Dlredtor ar 2 Shareholder may be exercised
al any fime and {rom time o time,

3 ISSUE OF NEW SHARES

31 Board's powers to issue Sharss

Subjeet 1o he Act and Ihfs Canstifulion, the Sogrd may issue Shares st any Gme, fo any person,
and i aiy aember it Whicks fit

3.2 Pra-smypfive dghts on 1he issoe of Shares

{o}

ih)

ic)

{d)

Any Shares issuad or proposed {0 be lssusd by e Tompamy et renk ve would rank as lo
voling or distribulion rights, or both equally wiih or prcr o or behind Shares already issued
2y the Cormpany st ba alfered as [oflows:

{0 First, fo tha holders of [he same dass of Share;
{ii} Second, 1o tha helders of olher clasees of Siare {iT any); and

(i} Third, lo any persons whao {ha Doard /s prepared o reglster as holders of the
Sharos,

Tz alfer to holders of Shares already Issued must be pro-rsta according to Whe nusbar of
Shares held by thers end remain open fur scceplance for s reasonable Ume.

Eharehatdars of the sama class of Share are enlitied la prrchase sdifiionz] Sharss {o the
axlent that olher Sharaholders of ihal class do nol fully sccept the offer. Compeling
applluallens for addilonal Shares are to be allgcated pro-rata acearding o e number of
Shares held By the applcanis.

Ohheiwiss, g Board can deterting the pracoduro for 1he offer, acceptance and issue of
Slhwares and no rreguiarity inthe process affects the validity of the altocalion and ssue of
Shares.

FASOCkan veshon of Constion - 16 26 _w1, 000 Fage 2
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i

4.1

4.2

g

B1

6.1

g.2

6.3

Shareholder approval for tho issue of Shares

{a] Il Shares cannol be issyed by reason of any limilatian or rastriction in this Conslitublon or Lhe
' Acl the Boerd inay [s5ue Sharas il oblals e approval Tor the 1ssug |n he same manner
as approval is requirad for an altaration te thiz Constitution that would parmil such an issua.

5 Subject to e terms of the appraval, the Shares may be issued ot any Hme, to any paraon,
and in any numbar e Board {hink:s (il

ACQUISITION OF OWH SHARES

Authorisatfon; Tha Company may purchase or olhenvise scouire Sharas,

Traazury Siock: The Company may hold s own Sharas, Tha ransfer by tho Company of
Treasury Stack shall be deemed (o be an issus of new Shares end shall be subject lo lhe Al and
the Constitian accardingly.

REDEMPTION OF SHARES

Authorisation: Tha Company may issue Sharas which aro redeamiabla el the eptlon of:
(a8} the Company; ar

(b} a Shersholder;

for a conslderation that iz,

f2)  spechled by the Board; or

fy  calculated by referance (o a formula spacified by the Board; or

(¢} fixed by a suilably qualfled parson selectad by the Board who is not assoclaled with or
tnderasted in the Company.

TRANSPER OF SHARES

Enfry fn Ragister: Shares may be transferrad by enliy of the name of the fransferas on tha Share
refates of the Company.

Delvary af form of transfer: For the purpose of ransiondng Shares, s fonm of bansfar signesd Dy
the pragent holder of the Shares of by his or her personal representalive, atiormeay or any otiter
persen who may lawfully sign ar behall of the holder shall be daliverad to:

(g} tha Company; or
{b)  Bn agert af the Company whe maintsing the Share register undar scction 873,
Form of fransfer:

{fa)  The forn of ireasfer may be in any vsual o comman ferm or any other form approved by fhe
Board.

SASCHCL N v gl Gasmut - 10 0o vED0g Page 3
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G.5

G5

6.7

7.1

7.2

{b}  Ths form of lransfer must ba signed by the rangleces if registration a8 holder of the Sheares
imposes & Fbidily in e Compeny on e transferas.

Buby upop racolpt: On receipl of a formal iransfer in aecordance wilh elauses 6.2 and 6.3, the
Company must fanhwilth epler or cause [o ba enlered the neme of the iransferea on the Share
regisler a5 holder of tha Shares, unless:

{2}  the Board resolves within 30 worklng days of receipl of the transfar to refuse or defay the
registralion of the fransler, and the reaollion 2eis aul in full the reasons for dolng 5o

() molice of (he resoletion, including Hose reasons, 1s sonl o the ransterar and 0 the
fransfence within 5 warking days of the rescluflon kefng passad by the Board; and

{ci e Act or thls Constillion expresaly permits the Board o refuse or delay reglstration for e
reasons slated in the resolution,

Power fo refuse ar defay; The Board may refluso or delay to ragister a transfer of Shares ik
{a) the Company has a llen on tha Shares; or

(k) ihe hotder of $he Shares has failed 1o pay o the Company an amount dua i respect of those
Shares, whether by way of constderalion for the issua of lke Shares or in raspect of sums
payabla by the halder of the Shares in accordance wilh this Constiidion; or

{¢} clause 6.8 applles; or
W] e transleior Bas ool complied with clause T of this Consiiufon.

Reyulrement of Share certlifcate: YWhere & Share cardificate has bean igsued, & transfer of the
Shares o wilch it relales must not be raglaterad by ibe Sompany untass the form of transfer
required by clause 8.3 Is accompanied by the Share certificate relaling la tha Share, ar by ovidence
as la fls toss or dasiraction and, if eequlred, an indamnily in a foem required by tho Board,

Cancellation upon dransfer: Whers Shares o which & Share certificale relalzs are to be
transferrad, and the Share certiicata is sent io {he Company (o enable the reglstralion of the
{ransier, the Share cedilisate must be canceled and no forther Share cedificals [s5uad excaep! al
te request of the transferee.

PRE-EMPTIVE RIGHTS OF SHAREHOLDERS

General Principles: Wherever a person {a "Proposing Transferor') wishes o ransfer any
Shares ("Sale Shares™) to any athar parsohn, whather ar aof thet olhay pecsen s 3 Shareholder, tha
pravisions of this clause 7 ghatl apply untoss afi Sharsholders have otherwize agreed In wrihng.

HNatice: Belora transferting any Salo Shares a Proposing Fransferdr must ghve nothes in vaiting o
the Company (a "Transfer Nolico®] ihat they wish o sell the Sale Sharos, A Transler Mollce:

(1) mustsfate tha number of Sala Shares;

fy  must stete the prive (the “Nominated Price”) (expressed as a price per Share) at which the
Propozing Transferor wishes to sali the Sula Sharos;

SASCRHBER vershon of Consiiuibn - 4 Oet_y LDSC Fage 4
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(6]  musl state the othar lerms and condilions applicable 1o he share sale, inchudlog he
provision of 3 warranty 8s 1o 1lle b ihe Sheres and confirmalfon thal the Shams will not be
morgaged or othereise encumbered In any way on the safilement date;

{0y may relale to less than all the Sharas held by the Sharshelder but must eoly rolate to Shares
of one clase;

{&)  excepl as expressly providad in Whis clause 7, shall not be revocabla withoul the consenl in
willing of te Shareholders; andg

{f}  constilules e Board the agent of the Fraposing Transferor for tha sale of the Sale Shares
&t the Mominsled Mrco or he falr valug fiked in accordance with this clause 7,

7.4 Offor by Board: Promplly follpwing the receipt by the Company of & Transfer Nolise {and no later
than lhe 5" business day alter the data on which & Transfer Mallee Is recalved) the Board shall
offer the Sale Shares for 2als {0 the ofher Shareholdars in aocordance wilh and i the order of
pricrity se! out in clauae 7.7. The notice to the ather Shaehelders most requreast tha Shargholder (o
advise e Company by the cloging date of the offer:

{a}  whelher the Shareholder accepts e offer al the Mominalsd Price; or

{b}  whethar lhat Shareholder ascapls the offer 5t & price equal to the Talr value to be fixed in
accoidanca with clause F.4(0).

74  Acceplanca {or othorwise) of Offers and Nominafed Price: Yheaa e Boamd gives nalics lu
the Praposing Transferor within 60 days of tha recaipt by the Board of the Trans{er Mofice that it
has fownd @ Sharoholdor or Sharaholders willing to purchase the Sate Shares or soma of them!

{a}  afitha Maminated i7rice, the Froposing Transferar shall, subject to clavses 7.2{a} and 7.5, be
hound ta sell ard lransfar the relevanl Sale Shares lo the relevant Shareholder or
Sharcholdars at tha Mominatad Price within 10 days of racelp! from the Board of that aodvice:;
andfor

{h)  notat the Nominated Prics bub at T2l valug, then, unless the relevant Sharaholder o
Shareholders and e Proposing Transferor are able o reach agrasnte il on (air watue wAithin
10 bisglness days, he maltar shall ba rafarred by the Bosrd to e person nominalscd for the
purpose by tho President for 1ha fimo being of the: New Zealand Soclaty of Accountants ar, il
for any reason {ha President for the Bme belng of ihe New Zealand Society of Accountants
does nol nominata 2 person, the pereon pamingted by the Prosident for ha e balng of 1Re
Mew Zealand Law Sualety. The nominalad porson, ecling a5 an axperl and nol a5 an
arbfirater, shall deleming the fair valua of the Sale Sharos on the basis that the s&la is froim
& willing seller to willing buyer and the fact ihak the Safa Shares may cnnfer o minoily
inferest in the Company is o be ignored and inslead all the Shares in the Company are
valued as ane parcel and Wiat vales mollipliad by The ratio that the Sale Shares baar o ths
tetal number of Shares 1zsued in lhe Company. Subiest i clauses 7.2{e) and 7.5, the
“roposing Transleror shatl be baund o transfer the ralevant Sale Shares to the refevant
Sharehnlder or Siwrehiolders st the fair valte so fixed within 10 days ol recsipl of te
drcision of the expett as 1o fair value.

SASOCIEan verdion of Conslliutan - 16 Col_w1.0HIG Fage 3
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.5 Right of Revocalion: Molwithstanding any other provisions of this clavse, 1he Proposing

1.8

77

Transfaror shalk nol ba required lo, bul mey:

fal  sell all or any oumber of e Sale Shares Tor 1253 than the Mominated Price; or

(b  s&ll sonve only of e Sale Shargs;

and agcordingly wher:

{e}  Shareholders wish (o purchase less than 2ll tha Sals Shares; andior

{d}  the fair valus g fixed In accorlancs with olause 7.4¢b) is less than the Mominaled Price,

lhe Proposing Tranafarer may rovoke tho Sale Nalice wilh respect to aft {bul not lsss than all) of tho
Salg Sharms wlihin tiva days of raceiving a notize lrom the Board under clause 7.4 which would
alharwisa requirg the Fraposing Trans{enor to ransfer Sale Shaces.

Mot Sufficient Sharehalder Purchasots: 7 ke Boaod has not within BG days nf the recelpt by tha
Company of the Transker Molice advised ihe Propasing Translerar thal [t has found Shaseholdars
willing w0 buy ai the Sale Sharas, whalher al the Mominaled Price ar tha lelr value fora
camblaation thereof), e Proposing Transferor shall be at liberty af z2ny tims wilhin sk maonths afier
ihaf date lo (ransfer any of The Sate Shares 1o any prisen an g bona lide 28le al A prica not Being
less then (e Mominaled Price provided that the Boand may require o be satfafled in swch mannor
as [ consllers reasonable Lhat such Sale Shares ame baing fransferad pursuant B a bona fids saia
(or nof lass than the Mominated Price and , f nof 5o saflsfed, may refuse Lo reglsler tha relevant
insburcnd of transfer.

Froforential order as to right to purehase: Al Sale Shares shall bo offared by the Board {0 the
shareholders in ihe order of pricly sel aut below. Any offer of the Sale Shares shall be made by
written notlce giving tho offeres 7 days within which such offer may be aceapied and if not
accoptad within that 7 day poriod the ofter shall be desmed fo have lapsed. The order of priorily
for s1ach offars shall boe as follows {pravided thal whors the Sale Shares comprise all of the Shares
ol a parficular class, steps {a) and [b) shall be deamcd s have bean laken with none of tho Shares
having heen sold}:

(=) 1o lhe holder or holders ol {he sama class of Shares as ihe Sole Shares pro rala balwaen
e accoeieg to axisiing Shareholdings:

i) il sy holder of e samea cass of Shares a3 the Sala Shares declines to purchas: fhal
hobdar's propoilion of the Sale Sharas, than W the ofher hofders of thal class of Share pro-
rala secording 1o existing Shareholidings:

{c}  if any Sate Sherea remaln unsold after baing offered In accordance with (&) or (b above,
Lthen any such unsold Sale Shares shall be oifeied b Hie helders of any other class of Share
pru-rats according 1o exlsling Shareholdings;

{d) il any holder of a ciass of Shares other lhian the class of the Sate Shares declites fo
purchase thal party's properkfon of the Sate Shares olfered In accordance with {) abowve,
fhan la the other hotders of thal class of Sharea provala according to existing
Shareholdings: @

SATOGRER varslon f Canslilulien » 10 O vi.000 Pags §




P e

—p,

—E—,

(Ll

——-
e

R L e Turiphie b at -

et

it

e

[ P

—

7.8

7.9

8.1

g2

4.3

e} I any Sele Shares remaln unsold after being offered in accordanca with {(d} above, then any
such unsold Sale Shares shall be oifered fo el Shareholders, Any Shanstobder st wisheas
1o accopt Sharas that are oiferad in accordance with thiz subclavse (e must accap! all of the
Sharas so olfered. {f more than one Sharcholder accepls sl of {he Shares offercd in
gecordancs with (s subclause (8), then the Sharcs will b divided pro rata amengat these
Sharehiolders accanding to oxizling tola) Sharsholdings,

Default of Transfever; Ha Proposing Tratsferor, after laving bacoma bound to lransfer any Sale
Shares {o another Shareholder, delauls in kansfering those Sala Shares, the Board may
anlhorise any Dlrectar to crecute on kehalf of and as aliomey for the Proposing Transteror any
necassary irensfars, and may recaivs the purchase maonay for thosa Sale Shares, The Board shafl
hkd the purciias) money an trust ar the Progosing Transteror and shal cause tha nains of the
perchaser o ba enterad in the Shara registar a5 the holder of the Sate Sharas, Thae receipt of the
Cempany for the purchase money ahall be 8 good dischange (o the purchaser who shall rel ba
bound to see 1o the application of it Aler the name of the purchazar has basn antérad into the
Share register pursuant 1o {hls clauss Ihe validity of the proceedlngs shall not be gueslionead by any
PETSON,

Personal Represontative to Sall: Nobwithsianding any other pravisian i this clauss 7, the
Directors may glve written nefice o any person beeoming entiled to Shares a3 a consequance of
the dealh, bankruplsy, dissolution or winding up of eny Shareholder deeming that person oF
Sharaholder to hawvo gleen a transler nolice pursuant i clause 7.2 and clauses 7.2 0 7.8 shall

apply-
THRANSMISSION OF SHARES

Death of Shareholder: if a Shareholder diss, the suivivor {il the deceased was & joint
Shareholder) or the personal represenlalive of the Sharehelder, shalt ba lhe only persoas
recognised by the Company 85 having any tilte to or inbereat in the Shares of fhe decessed
Zharghalder, but nolhing in thie clasae shall release he estate of a decessedl Joint Sharsholdar
froen any lHability in respect of any Shor o constilute 8 release of any lien wiich the Company may
have In raspect af any Share,

Rights: Any parson becoming entifled to a Sharg it cansaquence of the death or bankoupiey of a
Shargholder, vpon such eridonca being producad as may ba propoiy reguired by the Board:

(2] i entitled fo exercise all rghis (neluding withoul Tmilafion tha rights to receive diabibution s,
to recelve notlces of and altand meslings and {o vole in parson oF by reprasenialive), and [s
subject io all imilations, aftached to the Shams hald by {hal Shareholder; and

() isentified siiher io be reglslered as holder of Bose Shares ar o make such lranstar of B
Shares as tha Sharohaldar cowld have made, bul such ragisteation shall pot operale 85 &
release of any rights {including any llen) 1o which tha Company was entiffad prior 1o
reglshailon of e persongl representative.

Joinl EntlUement: Whare bwa or more parsons are |eintly endillad o any Share in consequentce of
{he death of tha raylatered holder ihey shall, for the purpnsas of this Consfitution, be deemed o be
ioled fuoldars of the Sharas.
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8.3

8.4

8.5

9.6
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Registratlon: The Board shall hava tha same right be refusa lo ragister e peraan anliled {o any
Share by reason of the dealh of bankrupley of any Sharahalder {or (hat Sharehnlders nominee) as
If thial Sharsteiter ware the ransfarce named in an ordinary rensfer pragented for registration.

DISTRIBUTIONS

Distribulions lo be pald according to pald up capital: Al distriaudlans fwhich for the puepose of
ihis Constilution include dividends) shall, subject lo any spaclal rights allached to Shares, be peid
according ta the amounls pald or crediled as paid on the Bhares in respast of which the disiibutlon
iz paid, but no emaunt paid or cradited as paid on a Share in advance of calls shall ke {reated for
the purposs of 1his clause as raid on the Shares. All distidbutions shall be appodloned and paid
proporionataly o the amounts pald o eredited as paid on the Shares during any porion or
podions of i@ pedod In respact of which the distibution |s pald; but If any Shara is issued on terms
providing thal i shatl rank for disiibullen &8 from a patticelar dale 1k Share shall rank for that
digtribulion asecardingly,

Manrner of pavinent: A distribulion payablo in cash may be patd by chegus seat by post:
(=21 o the reglstered address of the Sharabalder or person enfitled Lherelo;
{b]  ln the case jainl hofdars to any one of His jolnl holders st Bl of her ragislerad address; or

fc} 1o such persons and o such address as he Sharehetder or parson enlitled or such foint
holdors as e casa may Lo, may direal;

and tha Cormpany shalt nol be responsiile for any loss arslng fram such meds of iransmlssion.
Wointerest: Mo distribullon shall bear inlerasl against tha Company.

Beductions from distribuflon: The Directors may deduct from any distibolion to any
Sharehalder ail such sums of money as may ba due Trom him or hee tothe Conmany on accoent of
any or & of the Tollowing:

{2} calls, instaimants or olherwiea ar any debt, labillity or engagement;, and

{ty  such amounts as ihe Company may Ha called upon ko pay under any fegiskailve enactrent
in respect of ihe Shares of @ deceased o olher Sharaholder.

Paraon to whom distrlbufion payabla: A distibulion shall be made o the person who [5 tha
regislarad holder of the Share [nrespact of wihich tha disidbation is authorsad al the iime of he
anthorisalion of the distibution {or at he lime whan the distribulion is authodsad to be made}.

Dlslriibution to ioint holders: If several pecsons are regisfered as |oint holders of any Shares,
and such persons are entilled la cecetve dishibullons [n respacl of the Shares, any ons of tham
may give effectugl recelpls tor aay dlstdbution i raspect of the Shara.

Rigbl nof transferrad: A ransfer of any Share shall not pass tha righl to any distibulion
autherized thereon bafers the reglstralion of the lransfar.

AASACIeaN vessicn of Conabilaifon - 10 Oc_vil.OGT Pago
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9.9

14,
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11.

11.2

1.4

Bividend by way of distufbution of assets: Wilthaul Hmiling seclien 52, [he (reclors may
distribute in kind among e Shoroholdars by way of dividend any of tha assats of the Company,
and in paricutar any Shares or ageurilies of other companles Lo which the Company 15 enlitled,

Unelaimed distribubions: M disiribulions unclained for 1 year afler having beon atihorised may
e Invested ar elherwise mado usa of by tho Dircclors for the benel of the Company unlil cleimed.
Al dizfributlons uncialmed for & years gler having been authorised inay be forfeited by the
Birectors [or the hensfit of the Compeany. The Direclors may al any fime alfer such fafeiiine anmu|
such fodefiure znd make the distribution so forelled fo any prrean producing evidence that such
person is antited 1o the diskibulion and shall do o unfess in e opinfon of he Direckers such
disirhution wauld ambarass He Company.

SHAREHOLDERS

Meaflngs of Shareholders: The proceedings of:
(g] amoeting of Sharahotdars; and
{h & meeking of Shaveiralders who are an interest group wndar (ke Acl,

are govarnad by the provisions set oul ia the Frst Schedule to this Gonstitution,

DIRECTORS

Nuribar of Directora; Tha tfimuim numbar of Direclors shalt be four and the maximum aumber
of direciors shall ba ten.

Appointment and removal by Shorohelders:
fa)  Tha Shareholders shall appoinl Directors of the Company by ordirey resalution,

b Any Divector may be removad from oflice by ardinary resolulian passed al a masating of
Shareboldets callad for tha purpose of or far purpozes that include the refoval of tha

irechor.

{6 Seclon 155 of the Axt shall not apply io the appoiniment of Directors of the Company.

Appolntmend by Board:

The Board may appoint any parson ba ba a Direetar to ill & Gasual vacanny,
Altarnata Diregtors:

{8) A Director may In wrillng appoint any parsan o be an altemate Direclor lo represent such
Diracter, and mey remova any dlemate Dirgelor so appainted from cifice.

ib}  An allernate Director so appolniad shiell nol, sxcept by vidue of an agessmant with tha
Direclor wharn he or sie represants antlifing bim er her o parl of tha remunaration which
wiould otherwise be payable Ia such Qireclor, be enlitted 1o recelve any remunerallon from
the Company, bor 2 required to hold any oualiflcation, bul shal olherwise ba subjact {o the
pravisions of thls Conslltution wih ragard i Directors. An sliemale Director shalt {subject o
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gfiving lo the Company an addross within Mewr Zestand al which nalleas may ba served vpon
Rl or her) Be enliied o receive notlces of ol meelings of Lhe Directars, and in the absance
of the Direcler whom hia or she represents, Io altend and vobe at all meetings of tha Directors
aid [ perform aft ihe functtons of such Direcler as a Directar.

fc}  Analternale Direclar shall cease 1o be an aliemata Direcior if the Dirackor whorm he or she

represenla;
{1} gives nofica to Lha Company fereipating such appointment; or
] ceages for any reason to be a Diredtor,

at Il the Shareholders who appeinted thal Girector give tie Company notica tarminating the
appolnlment of the allgmale Director.

{d)  Anslernaf Direclor shall be enfitied et mestings of the Dlrectars lo one vale for evary
Director whom he or she represents in addilion o Ws or her own vole ag Qlrector §E he or she
iz 8 Diracior in s o Lier 0w dght,

11.8 Directors may not act bolow minimuem nember i the number of lreclors falls below the
ertntnunn the Boand shail not act oxcopt for the purposes of reguesting the Shareholders to appoinl
addllional Dfrectors fa bring {he number up to that minimum,

11.6 Powerto manage Corapany: Sublecl lo e Ak, the Directars of ihe Company have full power
and auiborty to manage the Company in scoordance with section 128 of he Act.

12, CHIEF EXECUTIVE OFFICER

121 Whhout limiting sections 128 ar 130

{a)  The Board may appoint ona or more of [ls body (o any other person} to be the Chisf
Exacublva Offiger of the Company either for a flxed lerm or ofherwize and may fix he Chisf
Exnculive Officer's remuneration. The Buard riay remove any Chiel Executive Officer and
appoint anothier in bis or her plage, Any Chlef Execullve Offtoer if remnoved by the Board
shall hava na eight or cfaim lo contines in offfce and his or her only remedy against tha
Company {If any) shall be damagas. Where {he Chirf Execuftiva Olflicer is a Direclor, the
Chint Exaculiva Oliicer shall net be enliftad lo parficipate in remuneration fixgd by the
Company for ordinary Bireclors for ag long #= he or she holds ihal office.

fb}  Ths Board may delegata fo ihe Chist Exscutive Oficer such of the powers exerclaable under
{his Constitufion as it thinks fil {except such powers 1o which special provisions Inconslzient
wilh delngation ara containad in his Consiulion] and with such Itmilations and reshicliong
2% o Ene and mode of axercise or otharylee as IE may think expedlent and may at any lime
willelraw revoke of vary 0o powers =0 confemred.

13.  REMUNERATION AND BENEFITS

12,1 Acthorlsatlons: The Company shall be enfilled to:
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(@ pay remuneration or provide olher beaelils 1o a Dimclor for his o her seovices a5 3 Direclos
arin any ofher capacity; and

thy  anter Inta 3 conlract to da oy of Ibngs sef out in clausse 13, 1{a),
In accordance with saction 161 of the Acl,
13.2 Expenses and special rermineralion:

{8} The Riroctors shall be enlitdzd o Be paid reasonable traveding and holsl and oiher axpansos
inturred when engagad on the business or affalrs of the Company.

ib) I any Dlrector i called upan to parform any axtra or speclal servicas for the Company or lis
busfnass the Board ray award such Direcior spedial remumeralion ouf of e unds of (ke
Company and such reatuaaralion shall be in addition 1o the ordinary ramuneiedlon referrad to

in i clause.
14, INDEMNITYT AMD INGSURANCE OF DIRECTORE AND EMPLOYEES

147 Indesmnifles for costs: Tho Compaay may Indemnily each Diraclor for any cosls incuied by him
or her nany procheding:

(28] that relaies to shility lor any act or amission In bia er her capacily as a Diraclor or
employag; and

(bY  in which jedgement 12 given i his or her favour, o In which he of she is acquitted, or which
i5 discontiniad.

14.2  Indemnitles for liakility: The Company may also Indemnify each Direcior in respoct of:

{a} iiabilily to any person olher then the Company or a rafeled company for any act or onvission
in hiz or her capacily &5 a Dirgolor or employss,; or

(b}  costs hourred Uy fhat Diveclor or emploves in defending or sebiling any clain or proceading
relaling o any such llabllity,

nof being aonilral 12061y o iebilily in respect of o beeach of 1hs duly speciiled in sachion 131.

14,3 Further Indernnilies for costa: The Company may fndemnify sn employes of the Company er 3
Dirpclor or employee of a related sompany for any costs incurrad by him or her 0 any procaading,

{a)  that relates o Gabilily o sny acl oromission in bis o her capacily as & Cliecior ar
cmployesa; ang

(b} inwlich judgemaent fs given in his or her favobr, or on whish he o she is acqullled, or which
is disconfinuad,

14.4 Furlher Indemnifies for iiabifily: The Company may slso indemnily an employea of tha
Company ar a Birector or emptoyes of & related compatty in respect ol

fa)  liability to any persen ofhar \han the Company o7 @ rafeled company for any ack or emission
iny hig or hier capacily as & Diroctar or amployee; of
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14.6

i

16.1

18,4

16.3

th.4

{b)  costs incurred by thal Direclor or employee in defending or zellling any ofalm ar pracarding
relating in any sucdy tabillily,

net being eriminal liabifily or tiability in respect of a broach, in tha case of 8 Dlrector, of e duly
apecilied in sactlon 131 o, in (he cases of an employes, of any fduciary duly cwed la the Company
ar related company.

Insurance: The Company may, with the prior approval of the Bosard, effect insuranee for & Direclor
or eniployvae of the Company or a meleled company in respect of:

(a}  Fabifity, nol being griminal fianbilly, Br any ack or amissfon in his or ber cepacily a5 a Director
oF erployie; ar

(b} costs incurced by Ihat Director or empleyee in defending or =etiling any clalm o proceeding
relating lo any such Eabilily; or

{2} cosig nourred by Uial Diecior or employae in defending any criminal procacdings thal hava
been Lrought agatnst the Director ar emplayes in relation to any acl or omisslon in his or har
capacily as & diracior or emploves a2nd in which 12 or ghe is acguitted,

Definifions: In lids clauss:

“"Director” includes a fermer Direclor;

"effect Insurance includes pay, whether direcily or indirertly, (be cesls of the insurance;
"sployee™ includes a formor amployes;

“Indamnify” incledos refieve or excosa from abifily, whelher beigre ar afier the lability aises; and
*Indemnily” hasz a cotrasponding meaning.

CALLS Ol SHARES

Poweer Lo call; Suljoct to clausa 15.2, the Board or any person awthorisad by the Beard may
male such calls as ey think fit upon the Shareholdars it respect of moneys unpald on the Shames
histd by them respectively and ool paid in acoordance with the tems of Ha Issie of The Shares,
Each Sharelwidor shall sublect {o recelving at least 21 days willen nolice speclfying the ima and
place of payment pay the amounl of every call o tnade an him ar her to the Company or person {if
any) dppointad for he purpose & he imes and places appoinied by the Board. & coll may ba
madn payable by Inselments and may be revoked or postponed as the Boand may detennine,

Frar holders not Halbie for calls: Whars a Share renders ils holder fiable for calls, or otharwiss
lmposes & Babikly on its holder, thaf labiiy gilaches 1o tha heldar of the Share for the Bme being,
ard nol fo a prior holder of the Share, whether or not the Jjabilily bagame enforceable before the
Share was repistarad in the narma of \he current holder,

Call made: A call siell be deemed to have been made al the time whan Ba resolullon of the Doard
aulhorizing the call was passed.

Jolnt hotdars: Joinl holdera of a Shara shall be jelnlly and severally liable lo pay all calls in
rasgasl of that 3bare.
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16.2

Interest: |Fasum callad in respect of 3 Shara s nat pald batore or on We day appoinled for
paymant the person {from whem lhe sum is dues shall pay derest on e sue from he day
appainled lor payment 1o ihe Bme of actval payment at stch rate as tha Boand may delamine.
The Board may, however, walve paymenl of thal interesi whally or in part.

When payabla: Any sum which by the lerms of lssue of a Share becomes payahie on Issua ar al
any lixad date shall, for tho purpoans of s Constitution, he doemed e ke a call duly made and
poyable on the date on which by the lerms of issue the sum bacames payalis,

Proof of liability; The amouint of any unpakd call or nslalaenl may be recoverad as a dabt dus
from the Sharaholdar to the Company by proceadings sommenced & any me aller ihe cal
betams payatie. o any such proceedings L shat be sulfclent b prove et

{a} iha name of the Shareholder sved is anterad in ihe Share Regkstor as the holder o ene of
tha haldets of the Shares in respect of which such debit accrued;

(hY e resolrtion making the call is duly recorded in Lhe minule bogk of the Company; and
{cl  nofice of such call was duly glven to the Sharehohdar,

and i shall not be nocessary b prave any othar matier 2nd tha proof of the malars refered Lo fn
hila Aausa shafl ba conclusive evidence of the dabt,

Cifferent amounis: The Foscd may on e issue of Shares diffarantiste baiween the
Sharghaldars as 1o (e gmount of calls 10 be paid and he limes of payment.

Roceipt of uncalled money: The Board may If thay think fit racslve ram any Sharehalder wiiling
to advanco afi or any parl of ihe money uncalled and unpaid on any Sharaa held by that
Shareheldsr. Upon receip! of suel advance the Board may:

{a)  payinterest at such rale &s miay be agreed upon balween (he Board and e Shateholdar
from iha data of the advance untl the date lor payment; and

£y repay lhe advance vpon giving b e Shareholder 3 monthis' wilten notles,

bl e Sharehofder shall be enfitled as of dglt 1o any inlaresl,
TORPEITURE

Failura to pay: if a Sharsholder &ils to pay any call or Instalment of a call on the day sppointed
for payment, Iha 86ard may seive nolee on lhe Sharaholder requiring payment of fhe unpeld call
ot instalmeant ogethar wilh eny intereat which may have acornied and any expainses thal may have
Baen lncurred by the Company by reason of such non-paymant,

Notlca: The notica shall name a {urthsr day {nol sartier than the expiration of 14 days fotn the
dale of service of the nollee} on or before which the payment requlrsd by the nolice is to be made,
The nodice shall state Bat In Hie event ol non-payment by the fime appointed the Shares in respeot
of which {ha caif was made witi be llable {o De lerdelled. The notice shall afzo slale the nlace st
which payment 1a to he made.
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1.3

8.4

16.6

16,6

16.7

7.

171

Non-complianss: I e renliements of any such nolice an: nol conplied with, any Shars
respecl of which the natice has bom given may, befare the payment required by the notice has
been mada, be forfelied by a rasolution of the: Bosrd Lo dhat effect. Such forfeilure shall ingiude all
distributlons aulhodsed in respect of the forfelied Shares and not actually pald or made before the
Torfaifure,

Entry of ferfallura: Whan any Share is go forfeited:

(3}  nofice of the resolulion shafl ha ghwan o the Shareholder In whoes nama | stoed immediataly
prior o the fadeilire;

(b}  aneniry of e forsituna, with the date thersof, slall forfhwith be made in the Share Ragister;

fod  tho Share cerificale of any auch Shares shall be immedislely cancalled by tha Campany and
lha Sharehofder in whese neme such cancelled Shere siood Immediataly prier lo such
cancallation shall eelurn such Share cerificate to The Company wilhin 14 days of receling i
notice of such resoflon; and

fd}  as soon as it is sold or disposed of, 4n eniy of the date and manner of the sale or
disposifion, shal be made in the Share Reglsler.

Forfeiled Share A forfeitad Share shall be deemed 1o bs the propeny of the Company and may
ha sold or otherwize disposad of on such larms and in such manner as Ihe Board finks fit subject
to compliance wilh clauss 3 which shall apply as I the lfosiled Shares wara new Shares {provided
that the fardaited Shares shall nef ba alferad ndar efauses 3 o the Sharsholdor who forfeited thoge
Sharns). The Board may, at any tine hefore & sale or dispesiiion, 2nnu! ihe fodeibure on such
tarms @s ihe Baard hinks AL

Ceasing to be Shareholder: A person whoss Shares have boon forfaited shal eagss to be 2
Shareholder in respest of e fofolled Shares, but shall rerain fable o pay to Ihe Company all
monay which at the date of lodeitura was payabls by the Shareholder to the Company in raspact of
tha Shares. The Shareholdars ablily shall cease if and when the Company recalves payment n
fuit of =it such monsey in respect of the Shares.

Fired thme payrants: The provisions of his Consliletion as to Torfellure shall apply it he case of
norn-paymenl af any surn which by the lerms of lssua of @ Share becomes payabie at a fized tme
as il {he samea had been payvebis by vinue of a call duly mada and notifted.

LIEM

Lien on Shares: The Ceenpany shiell have a firgl lien upon each Share reglstered in the name of
each Slarchetder {whethse solely or jointly} and upodn (he procaeds of sgle of such Shara for:

{a} unpafd calls or other amaunls, end sRy Inlarsst payable on such amaunis, relaling to the
Share; and

fh}  such amounts as the Company may bs called upon ko pay under any legislalion Inraspeel of
{he Shara,
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7.2 Waiver: The regisiration of a ranefar of Shares in which tha Camgpany has any lien shall, unlass

1.3

7.4

14,

181

13.2

8.2

184

18.5

18.6

8.7

nolica o {he contrany shalt frst be givan ta the bansicres, operale as a waiver of such Han.

Pistributions: The en shall axtand {6 &l disidbuliens Trom Braa W Smo authanised in respecd of
the Shares.

Sala of Shares: A Director, on behalf of tha Commpany, may sell any Sheres an which the
Company has a ffanif:

(]  asuminrespact of which the len exists is presenlly payabls; and

by 14 deys wrillen aolice demanding gayment of such sUm has haen given to the Shareholder
ar lo the parsen enlitted by regson of the Shareholdess dealy or bankropley.

DISPOEAL GF SHARES SUBJECT TO FORFEITURE OR LIEN

Exscuflon: To give sifect lo any sals or disposition gursuant to clauses 16 or 17 a Lirectorn, on
behalf of the Company, may sxecule a iransler of the Shares to the purthager,

Discharge from calls: Upon regisination of the lransfer to the purchaser of Sharas sold or
disprgad of by fie Company pursvart 10 ciauses 18 or 17 {{he “Transfarec") the Translersn shall
hald suth Shares fras from all calis due prior o such puichase.

Purchase mongy: The Transferee shall not be bound to sas to the applicalion of the purchase
money nor shall the Transferse’s tille 4o the Shares be affectad by any frregularly of invadidity In
e sale procedura,

Former Sharshalders remedy: The remedy of the former Sharehatder and of eny persan
elaiming undar or through the former Sharsholder shall be against the Campany exclusively and in
dameageas only-

Proceeds: Tha net praceads of the sale of any forfelled Share ar of Shaces sold for the purpose of
enfarcing the lien shall ba applied:

{a)  first, in paymant of sl cosls and sxpenses of such salo or any altempled sale,

()  secondly, in or towards salisfaction of any unpaid calls, interes!, expenses or other amounts
in raspact of which any lien sxists; and

{6} el in paymend {o the previoua hetder of the Share or io the execuiors, sdminislraters or
asslgns of the pravisbs halder,

Evidonce: A cerfificats by & Girestor and counlersigned by an aulhodised person (hal dhe power of
gale has anisen &nd is oxercizable by the Cumpany under his Constilufion, or ket a Share in the
Cuenpany has been duly forfeited on the date atated, shall be concluslve avidence of the facts
sisled in that cerlificata.

Furfher powars; Far giving elfect lo any such sate afler forfeilurg or for enforeing the lien the
Board may atllionse some person fo Iransfer the Shares sold to the purchaser. I the cerliflcate fir
he Shares 15 nol daliverad up to the Campany the Board inay ssue 2 paw ceelificils distingeslshing
It an they think fil from the certificata not delivered up.
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PROCEEDINGS GF THE BOARD OF THE COMPANY

The provisions of e Third Sehedule fo the Acl shall nol apply lo procesdings of {hie Board, The
Secand Schedule 1o ibe Congditotion shali govern protesdings of the Board.

LIQUIDATION

Surplus Assets: Subjec! fo tha laems of lssos of any Shares, if on the Fguidallon of the Company
the surplus aszals shall ke

(2] more lhat sodffcient to ropay the whola of tha pald up capital, the excass shodf be distidbulad
among the Shareholders; ar

{b)  nsuficlent to repay Ihe wiwole of the pald vp capitsl, such surpius assels shall be distributed
5o 1hal as neary as rmay be tha Inssas shall ba borne by the Shareholders,

i prapartion ko the capltal paid ar which oughi fo have been paid al the commancaiment of the
fnuidation ¢ the Shares held by theen respectivaly, ofher lan amounts pald in advance of calls.

Bislribution In specler Wi he approvel of tha Sharehalders by ordinary resolution, the
lipAdatar of Bhe Company may divide amangst the Shareholdars in kind the whole or any part of
the assels of the Compaay fwhether ar not they are of he game Kind} and for (hal perpose tha
liuicdfator imay:

{a}  ablributa guch vatuos ko assels 26 (he Bouidelor conslders approptiate; and

(b} detarmine how the division will Be carded oul as belween live Shareholders ar different
classas of Shareholders.

Vesting in Leusft With the approval of the Sharehodders by ordinany rasoliion, the otidaler of the
Cornpany may vest lhe whele or any part of any surplus asaeis of the Company In {rustass upon
trust for Lhe benefit of the Sharaholdars but no Sharehotder Is competled to accept any Sharss or
other securliss anwhich there are any Hahliities, The Bguidator may determing the ferms of the
irusi,
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FIRST SCHEDULE
Proceduras af Meetings of Shareholders
MEETIHNGS OF SHAREHCOLDERS
This Schedule govarns Lhe procgadings of mectings of Sharsholders,
CONSTRUCTION
Unless stated offwervize, rafaronces lo clauses are references lo clauses in this Schedule,

A raferance [n s Schedule lo a Shareholder presaal ala meeling or enfillad ko vole al & meeting
inclides a rafarence o a proxy of & Sharehalder, a reprasontalive of a corporate Shareholder, an
aliorney of a Sharehalder, and any person wio may lawiully act on behalf of 2 Shareholder,

NOTICE
Writien nollee must be given fo Shareholders, Direclors and auditors

Wriltan niofice of the time and plase of & mesting of Shareholders must be seni 1o every
Sharehotdor pntitled to receive notes of Ihe mealing and Lo avery Ditectar snd any suditor of the
Company nol lgga than ten working days balora tha meating, Such written nolice must ba sent fo
{he most racanl physicel address, emall address and facsinila number which the above porsans
have pravided 1o the Cunpany, providad fhat if an address, email eddrass or facsimile number is
not provided, sucl noflse shall be senl to the lasl address, emuil address and {resimile numbers
knpwn {g the Company, In adgtfon, if a Shareholder andfor Dircctor have, for the purposes of $hls
clause, notified the Campany of & phone number for an answerphone enablied phone, natice must
alst be given Lo hat Sharehaldar andfor Bircelor by leaving a message containlag eff the details
thal @re requirad by this consthullon i ha contained in < writien notlce of meeting of Sharaholdars
on such phope at lsast ien working days before the niasling.

Bervice of notices culside New Zealand

i a Sharehelder has no registered addrass within How Zealand anrd has nol supplied Lo the
Company a0 addrass withln Now Zealand for {ha giving of noliees, but hes supplied an addness
oulsida Mew Zeatand, then nolices must be posted Lo that Shareholder al auch addrass and shall
be dagrad 1e hava been sacekved hy that Sharahofder 4B hawrs after the Ume of posting.

Heotice must slate rature of business

Tha aolles must stale:

fa)  the natura of Ihe buslnass lo ha transactad ai the mealing in such detatl that wik anabla s
Sharaholdar to farm & reasoned judgement in relation La ity and

{6)  the texl ol any special rezolulion io he submilted to the mesling.

frrequitarities in notfce may be walved
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4.4

4.2

4.3

4.4

Ay irggulanity In 8 nofice of a mesting is waived if alt the Sharcholdsrs enlliled do allend and vote
gt the meesling atend the masting withaul pratest as Io the [regularidy or if all such Shareholiers

agras I tha waivar.
Metice of adietirivnent

If & raeating is adjpumed notice of the adjoumed meeting muel ba given In the sarme way as nolice
was givon for tha meating from which e adjourament book placa.

MEETING AND QUGRLUM
Mofhads of holding meetings
A meeting of Sharehwolders may be held eilher:

{a) By anumber of Sharehotders, who conslilule a qugruin, belng assemblod together sl the
place, dals and time appointed for he mesting or

(b} Bymeans of an audio, or audlo and visua, communication by which all Shaveholders
padicipating #nd constiblng @ quondm can simullanecusly hear each other throughaust the
reating.

The Company ks nol required o hoid mestings of Sharehofders in tho mannar speciited in clause
4.1{b}. A meeting will be held in at manner oafy il the nolles of mealing g2 speeifies or the Soord
olherwise decldes fhat the Company should do so.

Business (o ba trtansacted only IF & quorum is present

Busingess may he ransucled al a meeting of Shareholdars only if 2 querum is present at the timo
when e masting progeads o business.

Cuarym for a Sharehofdars' meeting

A quorurn for 3 mesting of Sharsholders Is prasent if two or mare Sharshelders or thelr proxies are
prasent al tha mesting and the Shareholders wha are present belwasn them are able o exescise
mote than 20 parcenl of the voles fa be cast on the busfiess I be fransacled by the mesthng.

KMeating e be adjourned If no guoruin

IF & quarem | nat prasent within 30 minutes alier the ttme appoinked for a maaling:

{a)  in e casc of @ mesling valled under section 124{b) of the A, e meaiing is dlssolved;
(L} T fhe case of any ther meoting,

lhe meelng wil ba adjpurned {a the same day in lhe following week at tha same time and place, o
1o sirch olher day, timo, and place as the Directors may appolal. Notics of any such adjournimenl
must be glvan in accardance with elauge 3.6 of {his First Scheduls. If at the adjourmed meeling a
quarim i3 not presend within 30 minutes afler Ui tme appolndad for Fio moelng, the Sharsholders
presant wilt censtitiule 2 guordem.
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5.2

5.3

6.

E.1

8.2

6.3

CHARPERSON

Chairperson ¢f Board to be chalrperson of mocting

Tha chaimarsgn of the Board, if present at & meeting of Sharehiolders, will chair ihe musting.
Directors may elect ehairperson iF chabrperson of Board not avellable

It ito chaliperson of the Sonard has boen slecled or, f al any mealing of Sharehalders the
choimpersan af the Bozrd is nol present within 15 minules of the Bre appoatiled for e
commancament of the mesting or 15 unwiling W act, the Birsolors present may elecl one of heir
number to be chalrparson of the mesllng.

As a tast resort Shareholders may elecd chairpersob

If at any mealing of Sharsholders, no Direclor ts willing to act as chairparson ar i no Dlrector [»
present wilhin 15 minules of the Ume opgointed for he commancoment of the meating, te
Sharehodders prasent may elect one of thalr membar 10 be chairpersan of e meating.

Chalipersoy’s power ko adiourn meeting
The chiairparsen of A rraating at which 8 quordm is presenl:

{2)  May adjoum the meeling wilh he consent of the Shareholders ontitled le altend and vale at
that mesding; and

by Must adjourn tha meeting if direcied by the magiing 1o do sa,

The only bushhess hat may be irsnsacled al any adioumned meeting is e business left ynfinished
at tha meeling from which the adjpurament ook place.

VOTING
Vatlng by show of handz or voloe vate at meesting

in the case of o mesling of Sharcholders held under clavae 4. §{a} of this Schedule, unless a poll is
demended, voling 2l the mesling will be by a show of hands or by voige vole, as the chairpersen
ey dalermine.

Votlng by volos if audio-conference meeting

{1 ihs case of 3 meeling of Sharsholders hold under clavsn 4,F(b of this Scheduls, unless a poll is
demanded, volng at the imaabing will e by the Sharsholdors signifing individually thelr assent ar
dissenl by volce or by such othar manner as ihe chaimpersan may dacide.

Votes of jolnt holders

Whera bwo of more persons 256 registerod as the holders of 2 Share, the vole of ihe parson named
firal in {he Share Reglster and veting on a matter pibst be acospled o he exciusion of the voles of
the other Jofnl kolders,

SAZGC gy veredsi of Cansilubon « 1 Cp_vi. DG Fage 19




—

- ————

L

- ———r

[F—

Sy i r———

e L

6.4 Sharghalder loses vatiag rgliks if calls tnpsid
A Shareholder is not enlifled o vote sl any mesting of Sharaholders other than a meating of an
imearast graup, wiless all sums due la ihe Company by that Sharehotder in respect of any Share
repizlered in that Sharohalder's rama have been paid.
6.5 Chairpersan oot o have casling vote
In the case of an equalily of voles Whe chalrporson shall nel have a casting vole,
&6 Chalrpersor’s declaration of result
(@) Unlzes a poll Is demanded, a declaration by the chairperson of the maeting thal a resclufion
on a show of hands er vaico volo is camiad by the requisite majority of lest, shall be
conclusive evidenca of tal fact.
(LY Tha rasull of a polt declared by Ihe chalrperson of o mesting shatt ba deemad 1o be (he
reselullan of the mesating al wilch e poll was demandead.,
7. Fallz
7.4 Pol may be demanded by chairpersen ar Sharchalder :
¢
At a mesting of Sharehalders, a poll may be demanded, eliher before or after & vote by show of
Bionds oF vaice yata, by :
{a]  Allzast five Sharcholders raving the right Lo vole al e meeling: of
iy A Shargholder or Sharsholders having the righl o exercisa at laast 10 percenl of the otz r
votas 1o bre cast on the buginess (o be fransacted sl the meeling: or '
{c} A Shareholder or Shereholders iolding Shares {hal canfer & righl 1o vole at the mesting and
an which the: lolal amount pafd up i3 af least 70 percend of We total aeount paid up oo &l the _
Shares that aonfer Miat right. i:
7.2 Tlme at which polls te he {akan
A pol demanded an the eleclion of a chalrparaon of 8 meeling or on a question of adjournment
imust bo taken immadiately, A poll demanded onr any other question is o be laken al such lime as
the chairperson of the meeting dleects. The mesting may procesd lo deal with any other business
olier than fhal vpon which 4 pofl has been demanded pendlng the laklng of the pall.
7.3  Counling votos castin a poll
If a poll s taken, voles mus! be countad aceording o the voles allached to the Sharas of cach
Sharaholdar prasant and voliing.
74  Result of a poll {0 be treated aF resolutlon of the mesting
The mosull of a poll declared by tha chalrperson of the meeting will be traalad a5 the resoiulicn of
ihe meating at which tha poll waa demanded on the issure for which fhe poll was taken,
7.5 Proxy zllowed to demand a pofl
$MBICInan vermion of Gansiulion - 1F 0d_v1 004 Page 20
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85

4.7

Tha nstrement oppoliiing a proxy O vote 81 a meeling confers 2uthordly 10 demand, or join o
damanding a pell. and 8 deptand by a person as proxy Ior 2 Sharsholdss has tho same affect a3 a
domand by the Shareholder.

FROXIES

Praxy form muat He sent wilh notlos

A proxy Tonn mesl ba sent will cach nialice of Shareholders.,

Proxies permilted

A Shareholder may exerclse e nghl 10 vole by being present it peeson or representad by proxy.
Proxy to ba trealad as Sharoheldor

A proxy Tor a Sharghalder [5 enatitfed to gtfend and be heerd at a mestiog of Shareholders a5 I the
prozy weare lhe Sharehoider.

Appoiniment of proxy inus! be Ie writing and speclly restrictions

& provy must be appointad by & nolics in wriling Wat Is sloned by iha Sharahokier, and fhe notlles
must sfale whethar the appointment is for a parficufar meefing or a speciffed term nat excesding 12
months. A proxy need nof be 3 Sharebolder of the Company.

Matice of proxy to be produced at teast 48 howes before meeiing

Mo proxy is effectlve in ralation o a mealing unless a8 capy of the nolice of apponlment 1s sent to
the reglstered offite, or such other place within Mew Zealand as fs spacified for (hel purpose intha
nolice sonvening e maeling, et least 48 hours bafors the time for holding the meeling or
adjoumed meeting at which Ihe peidon named in the notice proposes to vole or such less perivd ag
lhe Board may delermine. H the writken nolice sppoinling a proxy is signed under power of
gltorney, & copy af the pawar of atlomey (unless alraady deposiled with the Company) and a
signad cerdilleata of non-revocation of the power of glomney must accompany the nolfcs,

Farm of nefice of proxy

A noliga appoinfing = prosy shall be in such form as ihe Beard may dirget.

Vaote by proxy valld where Company not notified before meeting of disauallfied pro=y
Where:

fa) Ihe Shareholder has died or bagome incapasiatad: or

(8] the proecy, ar the authorily under which tho proxy was execuled, has baan reveked; or
{&)  the Share in respect of which the notive of proxy i given has baen ransiered,

before a mesting at which & proky exercises & vals in lerms of a nolice of proxy bud he Company
doss nal raceive wrilten nutice of {hat death, incapasity, revocation, or {ransfer belora the slad of
the meeting, e vale of the proxy is vaild,
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SHAREHOLDER PROPOSALS

A Shargholder cnay give wiilten nolics (o the Board of g matler the Shareholder proposaes 0 raisa
for dlseussion or resolution at the nexl ineellng of Sharebolders at which the Shareholder is chfiled
to vota,

Board ta glve natice of proposal st Company's expense

If the Boaed recoives ihe nollce ol (npst 20 working days before the last day on which nolics of tha
relevant mecling of Shareholders is required te be glven by {he Board, tha Board must, at the
expanze of the Company, give nafice of e Sharsholder proposal and the lext of any proposed
resotulion 1o gl Sharsholders anlitled W raceive nolice of Fe mesting.

Baoard to givg nofles of praposal af Shareholder's expanse

If the Hoard recefves tha natice at lanst & working days and not mare than 20 warklng daye before
tha [ast day onwhich notice of 1he relevant mesling of Sharsholders is requlred 1o ba given by the
Board, ihe Board must, a1 the expense of the Sharehalder, give nolice of the Sharehalder groposal
and the text of any proposad resolution to all Shareholderz entiffed lo receive nollcs of the meeting,

Beard may glvae nefice of proposat on short notlze

i iha noiice is recoived by the Board lass than 5 worklng days before he last day onowhich nolice
of thi relevant mealing of Sharahtders is rogquired to be givan by the Board, the Board most, if
practlzable, and 8l the expanse of the Sharehalder, glve nelica of the Sharchalder proposal and
the ext of any proposed rescfutlan 1 &t Bharehoiders anlitfed o recsiva nolie of the meeting.

Proposing Sharcholder may inelude statemant

If {he Dirgolors intand ihat Shareholders may vole on the proposal by proxy or by posial vote, they
mus give the praposing Sharehefdar the right 4o includa in or with e notics given by the Baand &
sizlement of not mota than 1008 wards prepared by e propoesing Shareholder Jn suppoi of the
praposal, {ingelher wilh the name and addrass of the prapasing Shargholdar,

Board may exclide statement in some cages

The Board i nol roqulrad fo include in or wilh the notlce givan by the Board a statemant prepared
by o Sharghelder which the Direglors congenl to b defamaslory, frivalous or vaxalfous,

shareholder to give security far coats tor proposa! with short nolica

Whore the costs of giving nelice o tha Shanshelder proposal and dhe iext of any proposed
resalulinn aro required to be mct by the proposing Sharohalder, the proposing Sharehaldor must,
an giving nolica i the Board, depesit with the Company o tender to the Company a sum sufficiant
fo maet \hosg cosls.,

CORPORATE REPRESENTATIVES
Corgoration may act by roprogoentalive

A body tomorate which is a Shareholder may appeint a raprasentalive { silend any meeling of
Shareholders on itz behall in the same mannar ag hat in which it could appoint a proxy. The
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13.

13,14

rapresentativa shall Le gntitled to aliend and be heard at s meeling of Sharehiolders as il the
repesenlelive wara (ha Shareholdar.

MINUTES
Board musl keep minubes of procoodings

The Board muat enaurs fhat minutes are kepl of all proseedings st a meeling of Shargholders and
that & record is kept of all written resolutions of Shareholders. Minutes which have been signed
correct by Ihe chafrperson of e meekng are prima facke evidence of tho proceedings al the
reedng unlass thay ara hown {0 ba inaccurate,

WRITTEN RESOLUTIONS
Resafutions mey be fn coundetparis

Ay resolullon in lieu of a mesling passed purstant to the Act may consist of several coples of 1w
resolullon, each slgned or assenlad (o by one of more of the Sharahofders, A copy of a willien
rasoluilon, which has boeen signed and 15 send by facsimila or any similar means of communication,
wilk sallsly the regeeiramants of this clauso.

OTHER PROCEEDINGS
Meating may regutate ather proceedlngs

Cxeept as provided In this Scheduls, a meeting of Sharcholders may regulate its own procadire,
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4.3

SECOND SCHEDHLE
Froceedings at Mestings of Olrocfors
MEETINGS OF THE BOARD

This Schedule govarns the proceedings at meetings of e Doard excapt whera alherwlse agread
Ly all Diractors fac ihe tine batng in relation ta a padicular mesting or meelings, Tha Third
fehadule {o the Acl shwll not appky.

CONSTRUGTION

Unless slated olherwlse, refarancas o clauses ara refarences to clavses in this Schadila.
WRITTEN RESOLUTIONS

Written restlutions of the Board permiited

& resotullon in wrilllng signed or assented to by afl of the Direclors or their altermative Direclors 12 as
velld and effective a5 if it fiad been passed at a maeiing of the Board duly convenad and held.

Written resohufions may be In counlerparta

Any writhen resaiulan may sonsltat of several coples of te resolullon, aach signed or assented lo
by one ar mora of the Direclors (or thelr allemale Directors). A copy of a wrillen rescliutlon, which
has besn signed and 1S sent by facslmite or sy simflar means of communicslion, Wil sallsly tha

reguirements of this clause.
NOTICE OF MEETING
Oireclor ar employes under Rirector's instructions te conyene fteatings

A Director or an empioyee of the Company ab {he request of a Directur, may convens a meeting of
tha Board by giving notices in accordancs wilh this Schaduls.

Notice to sonlain ceraln dafails

The notica of mesling must Include {he date, time and place of te mesiing and (he mallars 10 e
discussed in such detail Lo enalle a reasonable Direcior to appraciale the general import of such
matters,

Periad of notles reguirad o be ghan to Direclors [n Hew Zealand

A mesting may be sumnaned In the manner sel oul s clause 4.1 ab any lime by giving al feast iwo
business days nolles, WNotee of & meattg st L given 10 avery Direclaorn,
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Hotice to be sent to NDirector's address

The notica of meeling must be given 10 gach Direclor personally o send {othe most recent physical
addrass, enyail address and facsimtle oumber which the Direcior providas o tha Company foF that
purpose, bol if an address, el address or Facsimile number is nob provided, 1hen o his or her
lesl place of ernployment ar residence, email address and (2osimile nuember Kitssn o the
Company. Inaddiion, if a Directer has, Tor e purposes of (ks clause, nolifed he Company of &
phonoe numbar for an answerphone anakled phone, notles of mealing must also ha given o that
Diractor by faaving & message confaining all Ihe deizils thal aro reguired by this constiluion to be
cortained in g wrilten nolive of mesting of Direclors on sech phone at lzas] wo business days prlor

10 tha meeling,
Birectors may walve irrpguianties In notice

Ay drregeelarity in the nolice of a meoling is waivad i &l Direclors antiffed o regeive natice of he
reefing atbend the meesting withoot protas] as fo the irregularity, o il all Directars agres to the
waiver.

FETHORS OF HOLDING MEETINGS
A masting af the Board may ha held oithor:

{8} By anomber of Direclors wha ¢onstitule 4 quowm, balng assembled together at the place,
date and {ime appelnted for the mesting; oF

) By means of audio, ar sudit and visual, communlcation by which afl DHreclors panlcipating
can simultanecusly hear each other throughout the meating.

GUORUM FOR BOARD MEETING

Unless athenwise determined Ly the Board, the quorum necessary for the fransacflon of bustness
al & meefing of $he Board |s @ majority of Directors. Mo business may be rangacted at a meating
of fhe Board unless a quanm is pragent.

MEETING ADJOURKED {F HO UORUM

[F & guaram is nol prezsect withun 30 minutes affer e iime appointed for 8 mesting of the Board, the
meellng will be sdlourned sutomatizally until B followiog working day &t the same line and place,
and notice of e adjourned maeling shall promplly be given 1o alf Directors in occordsmoe with
charse 4.4, 11 @1 the adiowraed meeling & quorom is not presend withln 30 minllas after the {ime
appoinled {or te meatfng, tha Diraciors present will constituta a quarum,

GHAIRFERSON
Chairperson

The chairparson of the Board shall be appointed by s majorly of ihe directers and shall hold office
untif the Board 2appoints anpther chaipersen in hiz or her place or wptd ha or she vacates office.

Chalrperson Lo chair meetings

The chairperson of fhe Board witl cheir all inestings of the Board al whicl e or she |5 present,
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8.3

9.1

Diraclors may slect ehalrparson of masting if chairperson of Board 15 nad presont

H na chairperson is elected, or il &l & maosting of the Boardd {he ehatiporson is nol presen wilhin 15
minutes albar he e appoinlad for e commencertent of the meeting, then he Diraclors prazaal
may eleast one of helr nimber ta e the chairperson of e meafthg.

VOTING
Vating on resalufions

Each Bireclor has one vole, A resalufion of the Board is passad if it is agreed to by all Directors
pregent without dizgent or If an ardinary majorlty of the voles cast on it are in favewr of il A
Birpetor must nat vote wiere (hal voting by the Birechar i restricted by this Constilution, A Diractor
present sl o neesilng of the Board may ahstain from voling on a resatution, and any Direclor who
ghataing from vollng on a resolutlan will nol ba treated as having voled in faveur of it far the
purpnses of he Act,

8.2 Chafrperson nof to have a casting vola
The chaiperzon of Direclors shall nol hava a casting voke in lhe casa of an eyuallly af wolas,
10. INTERESTED DIRECTORS
10.1 Directers muest disclozse thair inferests
A3 so0n a5 a Direcigr becomes aware of the [zol thal he or sha [s interested in & fransaction o
propased rarsachian with the Company, thal Dirastor must eause to be enierad in tha inleresis
regislar, and disclose 10 1he Board.
{r) the nature and monelary vahie of hla or herintarest {If the monelary value of ke intzrealis
shle lo be quanlifisd); ar
{bY  tho nature and axtanl of ks ar her nterast {7 the menslary valus of tho inlerest sannot be
auanffied),
10.2 General digclosure in ceraln eases will sufflce
For the purposes of cdlause 10 a genaral notice enterad In he Interasts reglstar and diaclosed o the
Boand 10 1he sffedl that a Dirgclorn
{a] is 2 Shareholder, Direstar, olffcer. or tusles of another named company of efhor paraon,
and
{bY |6 1o e ragarded as inlerested [n any iransacilon with may, afler Hie dake of the enlry or
disclosure, bo enlored Indo willi that olher company ar porson,
iz a sulficienl disclosure of thal inlerest in ralalion to such fransackions,
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133 Fallure to disclose does not affect valldily of transasction
Ay fallura by a Direcior lo camply with ¢lavse 10 decs nal aflect the validily of a Iransaciion
enterad into by the Campany or iha Diraclor, However, the ransaction may be avolded under
clause 104 of Ihis Schedule.
104 Company may aveld fransaction Il Diracier interested
Whore the Carnpany enters into a transaction in which a Director is interesled, the Company may
avoid thak frangaclion in scoardance wilh the Acl, However, if ail entillad persons have agreed tu
or eortolr In e Company emering into such ransactlon, ther tis slause 10.4 will not =pply.
10.5 Interested Director may voia
A Direelor of the Company who |5 inlerestod in & fanseclion entered inlo or to be ertered inko by
the Cormpany may:
{8}  vote ona matter relaling o the transaction;
by allend & meetng of DHrectors at which a malier relafing lo the transactian arises, and ha
included among e Direckars prasant at the meeling for he puipese of 8 quomm;
(6] sign = doecument ratating Lo the ransaction on heball of Whe Company, and
{d) o anvihing else as a Director in refafion o the lransaction
as [f he or she ware net intorested in the iransachion.,
11. PELEGATION OF FOWERS
11.1 Restriction on Board's fgik ie delegale iis powars
The Board may delegale lo a commibiies of Dirsctors, & Director, an employoe of Lhe Company ar
any other persan, sny one oF inone of s powers alher than ifs powars undar any ¢f tha sections of
the Act set oul in the Second Schedule of e Act.
11.2 Board detegates to comply wilh regulallons :
in exeicising e Board's delepatad powers, any commiltes of Direclors, Direslor, amployea or
empiovees of the Company or any ol person most comply wilh any regutalions that the Roard '
may lmpose. 5
113 Commiltes procecdings
The provislans of this Constitotion relating o rmssling and proceedings of the Board shall, so far as
{hey ara not altered by reguistions mada by tha Board, atso apply (o mestings and praceedings of
any commilles of Diractors.
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13, MINUTES
921 Board Must Keop Minules of Procasdlngs

Tho Brard must 2nsure that minutes are kept of 2 proceedings al meelings of the Board and lhat
a record iz kepl of all wrillen resolutions of Diraclors. Minutes which have been signed corract by
{lee cliperson of $he meeling are evidenge of the proceedinga at the megting unless ey ara
shawn to be naccuralg,

OTHER PROGEEDINGS
13. BOARD MAY REGULATE OTHRER PROCERENNGS

§2.1 LCxoapt 25 96l out in this Schadule, he Board may regulals ils own procadara.
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