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BABCOCK AND BROWN INTERNATIONAL PTY LTD

APPLICATION FOR EXEMPTION UNDER SECTION 81 OF THE
ELECTRICITY INDUSTRY REFORM ACT 1998

Date: 4 QOctober 2007

Applicant: Babcock & Brown International Pty Ltd
Level 23, The Chifley Tower
2 Chifley Square:
Sydney NSW

Attention: Ben Bolot

Tel: {0061} 2 9229 1517
Fax: (0061) 2 9223 2496

Email; ben.bolot@babcockbrown.com

Applicant’s contact: ¢/~ Chapman Tripp
10 Customhouse Quay
PO Box 993
Wellington

Attention: Andy Nicholls/Stacey Thompson

Tel: (04) 499 5999 / (04) 498 2406
Fax: (04) 472 7111

Email:
andy.nicholls@chapmantripp.com
stacey.thompson@chapmantripp.com

Application: Pursuant to section 81 of the Electricity Industry
Reform Act 1998 (EIRA), application is hereby
made to the Commerce Commisslon for
exemption from the appiication of the EIRA.



: .;-_”Introductlon o L s R
Cove1 7 Babeock & Brown Internatlona1 Fty f.td (B&B) will be invoived in a suppiy R
.. business for the purposes of FIRA, by virtue of its links-with the Te Rere
U Hatrwind farm, The wind farm Is under constructton but- whea it s .
campieted it wi]l satisfy | the deﬁn;tion af a. suppty business L

R B&B js aiso techn;caliy invalved in Gienbrook power station, _Whtle B&B only
oL has 9,34% of the shares of BBP, the.owner of Glenbrook,-when'the .
_ : sharehotd]ng of: assoc}ates Is: taken Inko account this: rtsesrtg__i 4-/0. Thts
s Just aver: the 10% threshoid for- !nvolvement in ﬁB? R :

- 3 i Whl!e Glenbmok meets the deﬂnit;gn of Supply B sl ness, It s Embedded in S
0 thé NZ Steel steeiworks and ait output is contracted to and used by the e
SRR steel works _ N .

o B&B _aiso narrowiy crosses the EIRA threshold for fnvalvement Ir: Babcack &

-"3--_'by entmes that-a technically assoclates: of BB bring the total sha;ehoic;mgﬁ;
: _ito 10.3% of BBI ~ aga:n, just over the 10% th‘resho!d fqr nvoivement SRR

:'*B&B applfes for an- exemptton for thts tnvotvement in BBI

. -‘Two dtrectors of BBI are involved with B&B < ohe as & director of B&B and o
LLUONe 8s.a senior manager For thts reason, B&B. app fies for an exemptlon DR
. “from section 17 on the condition that it comply with the Arms bengthand: =
;Corporate Separation ruies, except for ru!es 7 10 of the Arms Langth R.ufe& o

REEaRy S __.;’The appfacant is B&E, 2 gtcba[ lnvestment and adVisory firm, spec}aiismg ln e

s sl structured finance ;—md the creation,syndication and management of asset e
( . o and cash flow= “based investments. B&B was founded in 197 _
e entity Babeock & Brown L:mited is ilsted on the Austrailan_Secdr;tles B T
TR Exchange {ASX) e T e L e

. B&B has tw;:- e{ectricity generat Interests in New Zealand, i ichare .

i E_d;scussed betow‘ s

:._._.-;-_Te Rere Hau Wwind: farm S e
. B&B, owhs 50% of an Australian company, NPBB Fty m_lted (NPBB), with: SRS
NP Power Pty legteci S E i

g "}'NFBB has entered Into an; unmcorporated joint venture to deveic)p Tﬁ ,Ret‘e L
Hat. wind farm north:of Palmerston North; with New: Zealand based NZ . Ty
. "w ndfarms Limited (NZWL), dwind farm developmertt and alectr ity T

: g neratlon busmess whlch is Hsted on the New Zealand Stocx xchange.




....41 . Te Rere Hau is a 48.5 MW. wind farm being constructed on the Tauranga .. -
_ .. ‘Ranges:near Palmerston North. The project is estimated to cost . - '
" approximately $80 million. Vector Lirited (a lines business forthe L
- purposes of the EIRA) recently acquired & 19.992% equlty nteresi: in. NZWL S
~via a capital raising for:that business. Vector has been granted an_
L 'jexemptzon from the.EIRA n relation to Its lnvolvement in Te Rere. Hau

42 Five D.f'=the proposed 97 W‘ﬂd t'“_fﬁ‘”es-ha"eib"e”"c"“.S-tf“c_’?ed-_to:d-a-te-' A |
-7 further 14 turbines are scheduled to:be erected over the coming sUmmer '
. The capacity of the wi ndfarm is: currentty less than 2 SGwh per annum,

13 _.The wrnd farm s operated by NZWL under a Management Semceg__ R

s output and any Carbon credit;t from the w_ndjfarm'.

S Glenbrookpow.erstatfon _ e A RO
.14 B&B holds 9:34% of the stapl ed. secui‘tt!es ofBabcock& Brown Power _' N
- Limited and Babcock & Brown Power Trust which together comprise the ASX "0
. listed entity Babcock & Brown Power (BBP). B&B directors have minor e
RN sharehmldings n.BBP totailing 1%. This brings B&B and it§associates’
- shargholdings to just OVeF the 10% threshotd fof in\foivement m BB (and
e therefere Glenbrock} under the EIRA, e B

15 BBP is a speciaiist Infras’crugture énﬁty which provzdes investors ate ‘s>to_ ‘ :f" : i
o ‘n electriclty generattoﬁ pbrtfoiio - : S

. BBP has acc;uired the Gienbrook power si:at of (Gfe" '\raok) 45 part Of th@ R

acquisition by a consortium of Allhta Limilted. A separate. application for - .
exernption from the EIRA was made to the Commission by Babcock & =\
. Brown Infrastructure (BBI}, En re}atlon to procedurai issues around the.
e ;acquisit on of Gtenbroek SR '

E.Z'Glenbreok Is a 112 MW cogenerat?on power p{ant comprising the Kilns e
.______._:;Cogeneratlon Plant, which came-online In 1997, and the: Multl* ﬁearth
' . Furnace cheneration Piant whtch was. commissicned in 1987 Itis the

: _Gienbrook steelworks
iy e_‘-‘K;ins piant is technlca&iy a:onnected to the: nationai grid thmugh'é\iéw

-'}'Zealand Steel‘s conner_tion arrangemants with 'Franspower. However, o
" Glenbrook does not export-any electricity to the national grid The: MHF R
i ptant is_f ntegrated into the steeiworks eiectricity retzguiatlon system R




.19 - Glehbrook fs fully integrated with the stéelworks, Both plants rely on "off
v gdses” frang the steelmaking process as thelr fuel'soiifee. The bltput of
Gienbrook i therefore dependent o the levet of the praduction. pfocessas T
at the steelworks for the various gases that are U ed to fuel the. generation o
Lon L Tinits. The G{enbrook ptant cannot be operatecf lndependent of tha R
Ea steehorks, g

200 A[l outputis contfacted to;. and used by, the stee{ works Gjenbrgok L
DRI [ crrently supplies approximately 60% of the electricity’ requirements of the o
DT gteelwiorks, With New: Zealand Stéel-clrreritly supplementing the powerit .
LLTULES U redelves from Glenbrook with power purchased: from the natloral elactriglty L
."}markei: Gtenbrook has ao ablilty to inﬂuence power prices A thls market '

21 ;_For these reasons? wh;[e Glenbroqk meets the. teczhnic:at deﬂnition of an oo
§;_etectriclty supply business In the:EIRA it does not: give rise to the concerms: '_ T

e ',Babccck & Brawn Infrastructure Lk g

. BBIIs a stapled entity llsted on the ASX and Is: comprfsed of Babcock &
"o Brown Infrastructure Limited and'Babcock & Brown Infrastructure Trust::
S BBl isa spec;aﬁst mfrastructure entfty whlch ‘provides: invastors access o a :
-d:versif ied portfolio of quality infrastructure assets. BBl has investmentsin_
“ener y dts button‘and tramport infrastructure assets-‘in ,Austrajia, Eur‘ope St

17 of the EIRA prohiblts the cross tnvoivement hetweea electr city i o
: .5'.i}nes and etectr}c ty suppw bus hesses . : S

-"‘Invoived" Is defmed in section 7 of the EIRA' R

'- (1) “For the pur;zoses of this Acf a ;)erson is }nvoived in an elactﬁclﬁy busanes
i?theperson-—».*.':. -::.:._..: :




(a} Cames on t‘nat husiness, dither alorie or tagether with its -
' assoclates : '__nd esther o its ownor another s behalf; or

(b} Exceeds the 10% threshaid ini section 8 fn respect of that'_ E S
buslness, or.

3 t’c}sﬁas .materﬁ.asmf;uen‘c.é:c:>:ff.e_r' t.n:e_ t».az:émgzs&;-m-

and involvem,ent has a corfesponctmg méaniﬂg

o SectEon 5(1) of the EiRA proyides that

' "'Z(_IQ - ForF the purpcses of. th{s Aci, electr:city supplv busmess-—a L ': '

: (a__) méa_n_ssa b.u‘sl_ﬁessr t.naz_—e-

m Sellé'a’ieé.triclt?’,in Nelw 'Zé'a.!a'n_é,ii

Sy Sells finapctal hedges f’er risks rafating‘t: _the f" . °f ejgcmqw m New
Zealaﬁci o o :

S ) "t“ra,de'sjn rights el .or_g_e'neréf:e-,ei_ect‘r?clty.- In -Ne'_.f«rZea'l.anr‘;t;.aac;;} g

b} -Inc!udes the ownership or. operatiqn dlrectly or indirectty, of a generator
S in New Zealand or any cther core generatlon assets, and

(@ includes the- anership or operat!on dlrectly or fndlrﬂcﬂv, Of any CQFE |
2 .--_'-assets of an electrlcity retau business, which include— ';..;f T o

: 5_{1) The customer data base felating to- and used fﬂf the purposes er-‘ an _' ik
electriclty retaii or ele(:irlcity trading huslness, and: S

: ::: :.{'ll}_ ‘rh'e benefft e’f':a contract:;o _s'e!i__e:tt_a_ctfigity; f_anﬂj_ o

"(m} The beneﬂt af an undeﬂ;akmg from any other electrucrtysupp Y-

:-29 -2 Gienbrook through ;ts 10. 34% ownersh!p ef BBP (when tbe;impact
of. associates is: taken into account)




30 Section 4 of the EIRA provides that:
Sy o Fo‘r-tﬁepﬂi'poses of’-t'ﬁ'i_s-At_:_t;,. eie‘;’?ti?i’cftflihé‘s.bﬁsj_id'gﬁ;—_

- (a) Means a blisiness that cenveys electr:c ty by ﬂne in New Zeaiand and

o "'(b) Includes the ownersmp or operatlon, dlrectly oF indjrectly, of i;nes in New
: zealand oF any other coz‘e assets of an g ectr caty inag’ busmess '

S I Nbi".é :;cir ﬁh.e;:.féliQWEQQ atti.?iti_%s .i.a:rsrLg;s: a‘ﬁ%ts.f:éﬂ within s.ab,s:ectma @

L (a) Convaying, tcgether WiItH its’ associates (Ef ahy), iess than 2.5 GWh per - - R
annum~ din : e, '

:-:_‘P*werce c:@nveys e[ectr‘igity by lfne En ‘New. Zea[and and is acqor dmg Iy an DIl
. .cltyjines bus ness unde,y Sect on 4 of the EIRA ST g

i Eerestln Powercu (thmugh BBI: anci BBI NZ) does nat orogs: o
the 10% ‘threshold estab‘xshed in section 7 of the EIRA. Howe ar; section 8 gt
" of the EIRA provides that'a person exceeds the 109 threshold I ,respec‘c of BN

- an electricity business if the person Is ong. of two. or-more asscciates. who, T
o aggregate, have more. than 10% of't e Gontrol rlghts {or equity feturs
L ___rights) in the busifess:: o : : : i

‘33 Tnt 'rn, “assoéiates” s defined n section 12 QF tha EIRA as includ
- dir ;and reiated boéy corporates : :

34 Assoclates of B&B owh the- foiloWing shareho[ding ' m:,_BBI

| 341 the;a Green (8 directcr of both Babcock & Brown Limited and BBI) yon R
T oosen

: --.The aggregate controf rights of B&B and its assoctates in BBI take B&B'

,f:sharehoiding in BBI just over:the 10% ‘chreshoid This means that B&B fs :

-~ ‘technically invelved In BB, which is involved:In an electricity lines busfness,;“'
.and theref_ore B&B is__c_rass. involved in-ferms- of section 17 of the EIRA,

s '\'”_'Management contract : o :

DA management contract exists between BB:( and Babcock & Brown
- ‘Infrastructure Management Limited (BBIM), whereby BBIM .provi_cfe,s. :
“management servicesto BBI. BBIMiIs a 100% owned B&EB subsidlary. .




37 This raises thé question whether B&B ls also “mvaived” In'BBL due to the T
L rhanagsinent contratt in place bstwedn BBIM afid BBI, Undér settion: 7 of L
o thie EIRA, aperson is involved in ah electrimty bus:ness it they have E
L 'f_'__“;materea! Influence over thatbusiness, | T

oo3g .-Sectlon 11 of the EIRA prevides that 2 pei‘son 1] accordance WIth Whose R A
T - difections, Instructions or wishes an alectricity business may be required fo BRI
.o act in respéct of the Sarrylnig oit or management of the business is deemed RSt

: _to have “material Enﬂuence” oyer that bustness ' SR

S B9 The terms o the manag'em’e’nt c’ontrac’t provide that that BBI may not make -
Tl any decision, take: any action or:omit to:take any: action in relation tora

:_ . matter; unless that-matter has been the subject of a recommersdatxon by PR R

- the Manager, or it would be'a breach of law to-act or not.act in that way,. SR
~ 7 This means that BBIM has materia! lnflue ce Qvef BBI for the, purposes ef
'the EIRA R :

g _.'Hewever, tha BBIM management contract does not give B&B the absiity to

: "3;For these reasons, 8&8 is nat “invoived” }nIBBI by Virt;ue of the = [
5 "management contract between BBIM and BB

o ,-..—Commmmanagers ' T E e
2. -pPhillip Gregn Is director.on the boards of both B&B and BBL Peter Hoﬂ; ' 'er-"'ﬁ .

- Is & director of BBIidnd & senior manager of B&B A diréctor or senior 5

s ma Tager | is 2 “manager" for EIRA pu _' (section 3), which

(Secuon 11} Th;s means that Phﬁi]p Green an
: ._5;1nv<)lved in boih elactric Ity businessés, (R
L ‘_BBIM : O :
- As noted above, BBIM is “invgived" En BBI because it has materiai Influence' _
- over BBI by performing the management contract betweer: BBIM and BBI. -
n 11(1)(a) of the EIRA) The managers empioyed by BBIM. 0 deiaver S
- __management servicesto BBI also have material influence over BBI by betng_ o
©.".persons In accordance thh whose d rectlons BBI may be required to act '
ii{sect}on 11(1)«;}) a5 S :

However nelther BBIM nor: the individuai BBI managers emplnyed by BBIM- i
:-are “Envoived” in B&B because they do not NIRRT N L




441 carry on the BAB business (B8B s the parent of BBIM);
""" " 44,2 ‘exceed the 10% threshold Tn respect of that business;or

443 have materlal Influence over the business;

Sl '_.}Exemptlon sought -
45 'Section 81 of the, EIRA st:ates that the- Commrssion may exempt any FRE
T business; involyerment or Interest from thie application of the EIRA, or an*,;r s
o ﬂ_’-person or class of persons from comp%iance with any: provismns of the EIRA.;{ e

CLE fzf B&B was a suppfy business by vlrtue only of its m\mivement in Te Rei*e
o Hal witid farm;, theén B&B.could,rely on section 46A of the EIRA. Section-.
e _46A provides an exceptlon from I:he cross ownershlp proh;b;twn for “new

and BBI bwn

:'-EThe interest in Glenbrook must also be conslciereq Dge o B&Bs - -
Involvement in Glenbrook, B&B will have involver nts_fn supply buslnesses ' _
- that extend beyond the scope of the section: 46A exception.  This g6 the
'3-.'.-'.generai pmhlbition in section 17 on cross: mvalvement mto ptayﬁ el e




53 ,B&B therefore seeks an exempticn from section 17 ofthe EIRA for Its e e
" “involvement in BBI, A condition of this exemption could be comptiance wfth Rt
the corporate separation and arms length’ rules (the outeome requirad by . o T

. _sectlon 46A). :However,as stated abova, B&B seeks an exemptlon from IR
T .;Arms i_ength Ru 3 =:H) o - SRR

FE :Cros:s fnvo!ved dfrector :3 B S S
- 54 . Asdiscussed above, phillip Green and ?eter Hofbauer are deemed _to be
SNy fnvoived in both B&B and BBI, ané ars: therefare cross: fn\eoived;‘. _1:_" _

55 -."If the Comm’issmn were to grant an: exemption to B&B, any such cross.
i 'invgsvements could be'di sregarded through the cperataon of secti;m

. .cgr,tam b,ustn:esSe's'la':id,'in_mfyémemia -:_b,.e tdisf;rééérhéd; Sy

Do '_.g]_) For the purposes ef ‘this: Act no account ts to b ,l.aken of "r"sbhf_‘:s .

{h) The husiness, mypivement, arinterest is exemptect by the
' Commlssion under 581 5

5 - cgnsequentiy, B&B seeks an. exemptton from rules 7= 10 of t?ie Arms =
- Length Rules sp that It and these managers may continue their lnvoivement o

— ;Analvsus in relatton to the Comme ce Commission 5 three primary :_ -
: criteria L R : -‘,:_- S
. Fhe Commlssaon s exemption applicatian gufdeiines state that the

' :"Comm:ss{on will consider three primary questions in considering S
: - applications for exemptfcn under section 81 of the EIRAk Anafysfs in refation
S 3_to each of these questions Is set out betow. ' T

= _’Woufd the Comm;ss:on, by grantmg an exemption in respect of a
business ar invoivement or mterest, create incentmes _or .

-of__ BI, ndt 1'3&6.' ':



6 As niotéd by the Cemmiss:on n Decision No 618 the Te Rere Hau wincf e
';."ifarm wiii form a very-small par’c of the whofesaie market RO

B2 'he exemption soug‘ht by B&B i's an'the' 'condi't ion of 'complyl'n’g with the 0
-0 :Arms length Rules, apart from therequirements n Arms Length Rules 7=10 -
- for:separate management. The requirement in the Arms iength Ru[es for ..
' independent deciséon making wiii still: apply = :

U e3 As prewousiy noted the BBIM management com:ract does not gwe B&B t‘heé.i ' e
- -ability to direct-or Influence the actlons of BBI__ B&B Is even further

.'.jdec;sion m 'ic ing 4t BBI

:-ngurther, B&B s generation activities are 'pro ompetit!ve.. 'The devefop . ent i
- of Te RereHau Is pro-competitive-for the electricity generation market. Bite
© - shows the Increasing viability of wind as a source of. generation,. andthe .

ki w:llingness of. iravestors (especlai[y internatlonat investors) o enter the New"- B
B jZeakand arena. 0 SR R e e

7 Ienbrco'k Is embedde’d fn New Zealand ‘S’t‘éei. Ttis .’té'cﬁrx'i'céiiy:"cénﬁec‘ted to o
il ;'the grid but its only customer Is New Zeafarzd Steel Gienbrook c{aes not..-




;opportumties fo cross-subs:dfse generatwn actlwties from
. . electricity lines businesses? o - 5
68 As noted above; the aggregated Interests of B&B and it assoclates’ 5y
. interests in BBI are iimited to-just over 10%. The fact that the remalning - B
- 90% of BBI Is held by ather parties means.that Jt'is highty unlikely for there o
" to'be Incentives or.opportunitles for B&B s generation -activities:to. be cross '
-subsldised from Powerco S operations as-an electric ty Iines buslneSSA RN

R - 3fIt s relevant in this context that Powerco provldes Hnes servtces tothe Te S
N “Rere Hau wind farm, The existing turblnes are:currently’ connected by 11kv
- lines to Powerco’s local network However, this is:a termnporary solution, It
- is.proposed- that the turbines wi[t be:conhected tothe national gridvia a o
N '-.-_TrustpoWer substatton Powerco will build & transmission network for this : :
"purpose and will aventually, Dver the course of the next 12 months, operate

L 1;;he transm;ss]on Imes ;:onnecting the 97 turbines ,'o the substationk Thesﬁ

L this stand aione transmissmn i
o Te Rere Halt wmci farm

S From 4 pureiy commercial perspective, the fact that B8B has onlya2s%
S .:'mVOI\’ement in the Te Rere Hau wind farm also means-any. atterig ¢ CT:C)SS'_._--? g
L subsidise Ts unilkeiy, B&B: would only pick qp a quarter of: any transfer Qf S
R ?-"va!ue to the wind farm ' o L ; .

] : -fFrom a wuﬂer perspectwe, B&B conslders Lhat th_e reguiatory enwmn

inhﬁbit competitlon

3"for cross subsidisatlon or‘to_

Py "fPaft 4h. of the Commerce Act Entrodueed thresholds for the mvest!gat}on of SR
- elgctricity ines buslnesses and a piicé control regime. “This. prov!des an .
o assurance that electriclty lines businesses are hot earning. manopoiy rents
S -_.=:that c:ould be used ta cross, subs;dise compet;t;ve aetlvity L

_.E.Wauld tf:e Commrss:on permit, by grantlng an exemptzon iﬂ respe_gt'
i of.a business or. invoivement or.interest; a. relat;onsmp between an
e 'eiectr;c;ty Imes busfness and etectricf'ty supply busmess wb:ch is

4 ._'V:B&B’s posltton of being involved in both eiectrtcity lines and e!ectriclty
e Usupply businesses Is a step. removed from being an: eiectrlcity supply
o _buslness that is cross invol ved with an electricity iines business




o . 75 In Decision 541, the Tommission acknowledged that compliance with the
U abms length rulés IS ot always strictly necessary, stating at paragraph 76:

~dn.most 'cfkcumsfanceé whiere.an exemption Is required.from the ownership. Sl e
separat!on rufes -2 refatfonship will be. Created tf;at w:ﬂ u!timate!y not be at; arms' R
!ength o R

78 The Commission then stated that its approach in such cases is to. assess the_ S
- practical effect of the non- arms length relationshfp in order to: declde S
" “whether that relationship s hkely to lead to a result Ihat woutci be: contrary L
~tothe purposes of the: EIRA -

LT .'Folfowing this approach, B&B considers that an- exampttcn bemg granted L
' : :;_jfrom Arms Length Ruies 7= 10 wil{ not compromlsg the: purpcse of _the EIRAi

- .:yeasons statECf abo\ze

. ';Further as, menttoned abOVe jt s ccmmon a@ractice for any BBI directar .j': e

_who Is Interested in a B&B matterto be precluded from voting on decisions 1
ERp reiation to that.matter. This practice provides an extra tevei of comfortas

TS ﬁto the arms Iength nature of the B&B}’BBI reiationships R

8 ‘The exemptlon sought in respect of Glenbrook WHI have no effect-ori the__"' T

ol _-'.:E!ectrmlty Industrv Reform Ame“dme"t Bill 2007 e

U811 B8B subMilts tiat this (5 a situation ih which.ah &xempfion-is appmpriate
T gnder the cuFrent legislation because it does: At gsve rise to the POHCY

'.5';'_'.555:3@5 that "he EIRA Js concerned with Fon o

32 This positxon s conﬁrmed hy the- Government’s proposed EIRA reforms 'rhe{*
o 3reforms wouild not change the underlying policy of the EIRA.They would "= "~
- simply focus the.EIRA in on the current areas of ‘concern,: which would not

.;_.capture the minor Cross mvo[vement that B&B has outltned above G

% :_Further mformation o

“Please contact efther Chapman T ripp or B&B ifa any further informatlon Es
'.'.requlred in re!ation to thts apptication ' . S s



Az

- DECLARATION

= mzs APPLICATIQN is made by Babcock & Brown xntemat;ona: Pty bd REEERSE S

.The ccmpany hereby conﬂrms that

Z'? ail information requested by the Commerca Commlsston has been_::':_""

e _:__: all information suppi:ed by the appifcants o the Brime
R '-Commisston is! correct as at the date of this appi!cation

'_-_:""The company undertakes'.fo advkse tHe Cof merce Cﬁmmtss:on lmmediateiy of g
: ..55._{any_material change in ¢ireum tancas re}aﬁng to the appiic" on, _' S (N

5 ,Egned by'

 Christian Allen, Atforney "

‘Tam an Officer of the'campany and am duly authorised to-make this application.




