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EXECUTIVE SUMMARY  

i. This report is a summary of, and final decision on, the Commerce Commissionôs 

investigation into the New Zealand electricity markets under Part 2 of the Commerce Act 

1986 (Commerce Act).  Part 2 of the Commerce Act prohibits certain restrictive trade 

practices.  The Commission investigated whether parties in the electricity industry may 

have breached the Commerce Act by taking advantage of a substantial degree of market 

power for an anti-competitive purpose, or by entering into arrangements that had the 

purpose or effect of substantially lessening competition. 

ii.  The Commissionôs investigation has led the Commission to the view that the four main 

generators ï Contact Energy Limited (Contact), Genesis Power Limited (Genesis), 

Meridian Energy Limited (Meridian) and Mighty River Power Limited (Mighty River 

Power) - have a substantial degree of market power in the wholesale electricity market.  

The Commissionôs analysis, based upon quantitative evidence provided by Professor 

Frank Wolak, suggests that over a period of some six and a half years the generators have 

exercised their substantial market power to earn market rents estimated conservatively to 

be $4.3 billion, which averages to 18 percent of the total wholesale market revenues 

received by all generators over the entire period.  The exercise of market power to earn 

market power rents is not by itself a contravention of the Commerce Act, but is a lawful, 

rational exploitation of the ability and incentives available to the generators. 

iii.  The Commissionôs investigation focussed on the wholesale market.  The Commission 

investigated certain allegations in both the wholesale and retail markets.  Although the 

Commission considers that the generators have exercised market power, the Commission 

does not consider there is any evidence that market power was exercised for any anti-

competitive purpose.  The Commission also investigated particular allegations that 

generators may have entered into certain anti-competitive arrangements.  The Commission 

has not found evidence to support such allegations. The Commission is continuing to 

investigate one outstanding issue. 

iv. The Commission had to consider whether to continue its investigation further into 

potential anti-competitive behaviour in the retail electricity market.  The Commission 

considers that the most likely explanation of increasing retail electricity prices is the effect 

of increased wholesale prices.  The exercise of market power in the wholesale market 

appears to have been passed through in the form of higher retail prices over time.  The 

Commission considers it does not have any significant evidence at this stage of further 

anti-competitive behaviour to warrant continuing its investigation into the retail electricity 

market under Part 2 of the Commerce Act. 

v. The Commission considers that there are serious systemic issues arising out of the current 

market structure, market design and market rules that provide the generators with the 

ability and incentive to exercise market power under certain periodic and recurring 

conditions.  Part 4 of the Commerce Act enables the Commission to consider price 

regulation where there is little or no competition.  The Commission considered whether to 

initiate an inquiry under Part 4 of the Commerce Act, but does not consider it is 

appropriate at this stage.  

vi. The Commissionôs investigation began in late 2005 following a number of complaints and 

concerns about the electricity wholesale and retail markets, regarding the alleged abuse of 

market power, low levels of competitive activity in the markets, the potential for 

collusion, high electricity prices and increasing company profits.  The Commissionôs 
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investigation has involved gathering both quantitative and qualitative evidence on market 

behaviour, market interactions, and market outcomes.  Quantitative analysis prepared for 

the Commission forms the principal basis for the finding that each of Contact, Genesis, 

Meridian and Mighty River Power periodically have had, and have exercised, market 

power.    

vii.  The Commissionôs analysis of a number of allegations of Commerce Act breaches has 

resulted in the decision to close the investigation with no further action.  Whilst certain 

parties are found to have had and to have exercised unilateral market power, the anti-

competitive purpose required for a contravention of s 36 has not been found.  The market 

design, structure, and rules of engagement are such that certain firms are able to exercise 

market power under certain system conditions.  These parties are found to be legitimately 

maximising returns to shareholders.   

viii.  Further, having analysed the alleged anti-competitive agreements included within this 

report, the Commission has concluded that none of the agreements were likely to have 

resulted in a breach of the Commerce Act.  However, the Commission has warned one 

company that its behaviour was at risk of breaching s 27 of the Commerce Act. 

ix. Therefore, the Commission has decided to close its investigation into the allegations 

presented in this investigation report, which relate to behaviour during the period from 

2001 to mid-2007.   

Investigation 

x. The Commission has considered a wide range of allegations of breaches of the Commerce 

Act, primarily at the wholesale market level.   

xi. The Commission has investigated whether the vertically integrated generator-retailers 

(ógentailersô) are likely to have breached the provisions of Part 2 of the Commerce Act in 

the wholesale and retail markets.  The Commission has investigated whether: 

Á any of the gentailers have a substantial degree of market power, and whether they have 

taken advantage of that market power for an anti-competitive purpose, in breach of s 

36 of the Commerce Act; and 

Á any of the gentailers have entered into contracts, arrangements or understandings that 

have had the purpose, effect or likely effect, of substantially lessening competition in 

the wholesale and/or retail markets in breach of s 27 of the Commerce Act.     

xii. The first stage in any investigation under s 36 of the Commerce Act is to assess whether 

any of the relevant businesses has a substantial degree of market power in a market.  A 

related exercise is required under s 27 to assess the effect an arrangement or 

understanding has on competition.  An increase in market power is the same as a lessening 

of competition. 

xiii.  Electricity wholesale markets are susceptible to the exercise of market power, due to the 

unique characteristics of electricity.  Electricity, and the network on which it is 

transmitted, possess characteristics that differentiate electricity from most other products, 

and which enhance the ability of a supplier to exercise market power.  These include: that 

supply must equal demand at every instant in time and at each location in the transmission 

network; the high cost of storing electricity; the inelastic consumer demand response to 

price changes; the finite capacities of individual production plants and the transmission 

network; the barriers to independent entry; and, in New Zealand, the geographical 

concentration of production capacity ownership.   
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xiv. It can be difficult to identify and measure market power in wholesale electricity markets.  

The wholesale market is a short-term auction market, designed such that the clearing price 

for each operating period is determined by both supply and demand.   High prices may be 

a signal that supply shortages exist, rather than indicate the exercise of market power.  

However, if companies are able to sustain pricing at levels that substantially exceed prices 

that would be expected in a competitive market, it would be reasonable to infer that they 

hold market power.  An analysis of whether gentailers exercise market power in the 

wholesale market necessitates a detailed empirical analysis of their behaviour within the 

market, in terms of supply offers they make.     

xv. Given the specialised nature of the analysis required, the Commission retained an 

internationally-renowned expert in the field, Professor Wolak, to conduct a quantitative 

analysis to determine whether market power has been exercised at the wholesale level.  It 

was also initially envisaged that the analysis would be extended into the retail sector, and 

used to assess the impact of the vertically integrated gentailer structure in the New 

Zealand market.   

xvi. The analysis of electricity markets of the sort carried out by Professor Wolak is 

necessarily extremely data intensive.  The New Zealand wholesale market is cleared every 

half hour.  Every half hour, supply offers are received, expected load is indicated, and, 

after the fact, prices are set, for 255 nodes around the country.  Certain information 

concerning the electricity industry, including the wholesale and retail markets, is collected 

(and to varying degrees stored) by a number of key parties, including (since September 

2003) the Electricity Commission. 

xvii. However, unlike the situation in many other jurisdictions, the regulatory bodies 

monitoring the electricity industry in New Zealand have not historically collected, and still 

do not collect, all of the information typically required by a competition authority to fully 

assess competition in the wholesale and retail markets.  Consequently, the Commission 

had to request the required data from various sources, including directly from the 

electricity companies, industry bodies and market and transmission operators.  The data 

collected by the Commission covers the key aspects and operations of the wholesale 

market (including generation stations, the wholesale market and the hedge market), as 

well as relevant information on transmission and hydrological storage.  The data spans the 

period from January 2001 to July 2007, and so covers over 113,800 time periods, resulting 

in hundreds of millions of pieces of data.  This dataset is the most comprehensive that has 

ever been collected on the New Zealand wholesale market.   

xviii.  Collecting, preparing and testing this data took over two years, with significant work 

being undertaken by Professor Wolak and the Commission to ensure consistency and 

compatibility between the datasets.  Both consider that the dataset finally arrived at, and 

used to undertake the analysis, was fit for the purpose. 

xix. The quantitative evidence is derived from three main pieces of analysis:   

Á the assessment of the ability and incentive of gentailers to exercise wholesale market 

power;  

Á an assessment of the aggregate impact of this behaviour on prices in the wholesale 

market over the sample period; and  

Á the testing of the hypothesis that when generators have the ability and incentive to 

exercise market power, they do so.   

xx. The quantitative evidence strongly suggests that each of the four largest generators - 

Contact, Genesis, Meridian and Mighty River Power - has the ability and incentive 
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unilaterally to exercise market power, and hence to increase wholesale prices during 

certain periods.  At other times in the sample period, they have little or no ability or 

incentive to exercise market power.  The exercise of market power is associated with 

those periods when hydro storage was low, or was expected to become low.    

xxi. In parallel with the quantitative analysis of market power, a qualitative analysis was 

undertaken by the Commission.  Company documents were obtained and reviewed, and 

key electricity industry participants interviewed, both for their views, and to allow 

assessment of issues such as the conditions for entry and expansion.  A number of the 

company documents and interviews indicated that Contact, Genesis, Meridian and Mighty 

River Power are viewed by market participants, both non-gentailers and the gentailers 

themselves, as having market power in the wholesale market. 

xxii. The Commission has found there are significant barriers into the generation market that 

make entry difficult for new generators, increasing the ability of the incumbents to 

exercise market power.  Consistent with this view, new independent entry into the market 

on a scale that would cause a change in incumbentsô behaviour has not occurred.  

xxiii.  The Commission has considered all the evidence in reaching a view both on whether 

market power is held, and on whether market participants may have breached Part 2 of the 

Commerce Act.  It considers that there is strong evidence that each of the largest four 

suppliers into the wholesale market - Contact, Genesis, Meridian and Mighty River Power 

- have a substantial degree of market power. 

xxiv. The Commission also considers that these four companies have exercised their market 

power, for substantial periods, by offering their generation output into the wholesale 

market at prices above those that they would have offered under competitive conditions.  

The periodic and recurring nature of these bouts of high prices, together with high entry 

barriers, means that potential entry has not been able to provide a constraint on the 

exercise of market power.   

xxv. An important finding is that transmission constraints, which are often cited by market 

participants as a cause of high prices, do not appear to be the predominant factor in 

explaining the recurrent exercise of market power.  Whilst transmission constraints do 

occur, and do cause significant price differentials in some time periods, these account for 

only a small part of the overall levels of market power found.   

xxvi. To assess the impact of the exercise of market power, competitive benchmark prices - the 

prices that would have been obtained had the gentailers behaved in a manner consistent 

with a competitive market - had to be calculated.  This was done on a conservatively high 

basis.  Using the estimates of competitive benchmark prices, the actual prices and the 

marginal cost of each generation unit, wholesale market revenues during each half-hour 

were able to be decomposed into variable production costs, competitive rents and market 

power rents.  The first two combined represent the wholesale revenues that would have 

been earned by the gentailers in the hypothetical competitive situation.  The competitive 

rents provide a significant contribution to the gentailersô overhead and fixed costs.   

xxvii. The wholesale market power rents are estimated to be $4.3 billion in total over the six and 

a half year time period assessed by the Commission, which averages 18 percent of the 

total wholesale market revenues received by all generators over that period.  It is 

important to note that the market outcomes vary considerably between years.  During the 

ódryô years of 2001 and 2003, 45 to 50 per cent of the wholesale market revenues earned 

by the generators (or about $1.5 billion per annum), are attributed to the exercise of 

market power across the wholesale supply industry.  These results are derived after taking 

full account of the higher cost of hydroelectric generation during dry periods.  In contrast, 
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during 2002, 2004 and early 2007, little or no exercise of market power was found, and as 

a result little or no market power rents were earned by generators. 

xxviii.  It is important to note that the market power rents accrue to the generators at the 

wholesale level.  As the generators are vertically integrated with downstream retailing 

operations, where customer contracts are typically on a fixed price basis, this raises the 

question as to the extent to which the rents are passed through in higher prices to end 

customers.  From preliminary analysis, it seems that high wholesale prices are generally 

passed through gradually over time.  This would help to explain the sharply upward trend 

in retail prices observed over the sample period.  There are two likely exceptions to this 

summary.  The first is that some industrial and large commercial customers are only 

partially hedged, which leaves them partially exposed to wholesale prices that can be 

driven high by the exercise of market power in the wholesale market.  The Commission 

understands that this partial exposure to wholesale prices may for some customers reflect 

user choice, but may for some customers also reflect an element of the retail package 

provided to the customer by the retailer.  The second possible exception is that retail 

prices may increase in advance of expected increases in wholesale prices, rather than lag 

such changes. 

xxix. Concerns are likely to be raised that competitive outcomes in the wholesale market may 

not adequately compensate generators for their large fixed costs, and hence may 

discourage future investment in additional capacity, which would threaten security of 

supply.  However, the Commission is of the view that the substantial competitive rents 

that generators earn in the wholesale market when it operates competitively, and which 

would be expected to increase over time as demand expands towards supply capacity, 

would provide a more certain guide as to when new capacity is needed, than to rely on the 

haphazard and weather-related market power rents that occur periodically under present 

market circumstances.   

xxx. It is important to note that a generator exercising all available unilateral market power 

subject to obeying the market rules may, on the facts, be found to be doing no more than 

taking all legal actions to maximise the profits it earns from participating in the wholesale 

market.  However, what a company may not do under Part 2 of the Commerce Act is 

either to seek to maximise its profits through entering into arrangements that have an anti-

competitive purpose or effect, or, for a party with a substantial degree of market power, to 

take advantage of that market power for an anti-competitive purpose, namely to lessen or 

exclude competition. 

xxxi. In determining whether the Commerce Act has been breached, the Commission has 

adopted the following market definitions for the purposes of this report: 

Á the national wholesale electricity market, which includes generation and the sale and 

purchase of physical electricity; and 

Á the national market for hedge contracts.   

xxxii. The Commission has investigated a number of general and specific allegations of breaches 

of s 36.  The Commission considers that while Contact, Genesis, Meridian and Mighty 

River Power have exercised their market power, it has found, on the basis of the evidence 

before it, that they have not ótaken advantage ofô their substantial market power for an 

anti-competitive purpose in breach of s 36, namely to prevent or hinder an actual or 

potential market participant from competing.  The charging of above competitive prices, 

without an anti-competitive purpose, is not a breach of s 36. 
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xxxiii.  The Commission has also investigated a number of alleged contracts, arrangements or 

understandings to determine whether such agreements had, in fact, been entered into, and 

if so, had they been entered into for the purpose, effect or likely effect of substantially 

lessening competition as prohibited by s 27.  The Commission found, on the evidence 

before it, that no such arrangement had been entered into.   

xxxiv. In one such case, the Commission considered an allegation involving Trustpower and an 

approach it made to one of its competitors, Genesis, concerning Genesisô actions in the 

retail market.  The Commission considered that Trustpowerôs approach to Genesis was 

inappropriate and was, on the evidence before it, at risk of breaching the Commerce Act.  

The Commission also considered that it was inappropriate for the Board of Directors of 

TrustPower to agree that [            ] should talk to the Chairman of Genesis, one of its main 

competitors, in a manner that placed both [            ] and company at risk of breaching the 

Commerce Act. 

xxxv. In this case, the Commission has decided to issue a warning letter to TrustPower, 

explaining that the approach to the Chairman of Genesis was inappropriate, and risked 

breaching the Commerce Act through constituting an attempt to contravene s 30. 

Conclusion 

xxxvi. The quantitative evidence provided by Professor Wolakôs analysis strongly suggests that 

market participants in the wholesale market do have a substantial degree of market power, 

and have used that power to increase prices considerably above the competitive level for 

substantial periods during 2001, 2003 and 2005/06.  In contrast, in 2002, 2004 and 2007 

the market appears to have produced competitive outcomes.   

xxxvii. The Commission has not found any significant conduct that would likely amount to a 

contravention of the Commerce Act.  It appears that the periods of high prices simply 

reflect generators lawfully using their substantial market power to maximise profit, rather 

than being the result of anti-competitive conduct.  The Commission has reached the view 

that this is the likely explanation for the behaviour observed, and the complaints received.  

xxxviii.  The Commission has, therefore, decided to close its investigation into the allegations 

described in this report. 

xxxix. Wholesale electricity makes up a large portion of the price of retail electricity.  In light of 

this, and the Commissionôs preliminary view that ópass throughô of wholesale market 

prices may help to explain the trend of retail market price increases, the Commission will 

not be asking Professor Wolak to complete planned reports into retail market power and 

vertical integration.   

xl. The finding of the presence, and exercise, of market power is not inconsistent with a 

finding of no breach of Part 2 of the Commerce Act.  Nor is it unusual, having regard to 

other electricity markets internationally.  Rather, it is consistent with the nature of the 

electricity product, and the incentives within the market faced by the participants.  Such 

incentives are a direct result of the market structure, design and rules within the setting of 

the wholesale electricity market, and in a hydro-dominated generation system that lacks 

significant water storage.  The current market structure and rules of engagement in New 

Zealandôs wholesale market give generators the ability, and the incentive, to exercise 

market power, but do not feature the market power mitigation tools that operate in other 

jurisdictions.   

xli. Given the findings on market power in this investigation, the Commission anticipates that 

there may be calls for an inquiry under Part 4 of the Commerce Act.  A Part 4 inquiry 
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could result in the Commission recommending the regulation of the price and quality of 

goods or services in markets, where there is little or no competition and little or no 

likelihood of a substantial increase in competition, and where the benefits of regulation 

would outweigh the costs.   

xlii.  The Commission considers that it would be premature for it to consider such an inquiry. 

The Government has convened a Ministerial Working Group that will be able to consider 

the Commissionôs investigation, along with other material.  The Government, unlike the 

Commission, will be able to consider a full range of regulatory solutions.  

xliii.  The Commission has decided to release this investigation report, together with Professor 

Wolakôs report, given the public interest in the electricity sector, and the significant 

number of requests the Commission has received under the Official Information Act 1982 

(OIA) for information relating to the investigation.  Copies of both reports will be 

provided to the Minister of Energy. 
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1. INTRODUCTION  

1. This paper sets out: 

Á an explanation of why electricity wholesale markets are particularly prone to 

market power issues; 

Á a description of the origins of the Commissionôs investigation and the steps taken; 

Á a brief description of the relevant parties; 

Á an overview of the electricity industry; 

Á the Commissionôs assessment of the relevant market definitions; 

Á the Commissionôs assessment of whether any participants in the wholesale 
electricity market have a substantial degree of market power; 

Á the Commissionôs assessment of whether any participants in the electricity 

industry has breached s 36; 

Á the Commissionôs assessment of whether any participants in the electricity 
industry has breached s 27; and 

Á the Commissionôs conclusions. 

2. This paper attaches: 

Á a glossary; 

Á the Wolak Report (Appendix 1); and 

Á a peer review of the Wolak Report by Professor Nils-Henrik von der Fehr 

(Appendix 2). 

2. MARKET POWER AND ELECTRICITY MARKETS 

3. The experience of countries that have liberalised wholesale electricity markets has 

shown that the assumption that markets will naturally produce a competitive result is not 

always justified.  At first glance, an industry within which five main players generate 

and retail nationally, along with smaller localised generators and retailers, may appear to 

have more market participants, and therefore be more competitive, than many other 

industry sectors in New Zealand.  The operation of a formal centralised market auction 

system also would in most cases be seen as sufficient to alleviate most common 

competition concerns. 

4. However, the economics of electricity has specific attributes, which makes competition 

in this sector significantly different from that for most other products.  These attributes 

include the following: 

Á demand is generally unresponsive to changes in the wholesale price, as most 

consumers do not immediately face price increases as scarcity increases;  

Á supply-side responsiveness to price changes can be limited in the short term, 

especially if plants are operating near to capacity;  

Á new entry into supply involves large investment costs and can take many years to 

plan, receive consents, design, build, commission and finally operate; and 
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Á the physical attributes of electricity impact upon the supply and demand of the 

product.  Electricity cannot be stored, and so supply must equal demand at all 

periods, and the transmission grid can become congested at certain times.  

Congestion impacts upon the price charged for power taken off the grid at each 

node and so causes variations in pricing for wholesale electricity purchases across 

the network. 

5. These attributes mean that electricity wholesale markets are particularly susceptible to 

periodic market power.    

6. New Zealand is heavily reliant upon hydro generation to meet its electricity needs,
1
 but 

has only limited hydro storage capacity (on average less than 10 per cent of annual 

electricity consumption) compared with many other hydro dominated markets.  

Reductions in hydro storage in periods of dry weather can significantly reduce the total 

generation capacity available during the peak winter demand months.  This could 

exacerbate competition concerns, especially concerning the exercise of market power. 

7. As a result of these characteristics and the importance of electricity to the economy, any 

breaches of Part 2 of the Commerce Act in the electricity industry might result in 

significant costs to New Zealanders. 

3. INVESTIGATION  

Investigation Background / Origins 

8. Since the first reforms of the electricity sector in 1992, the Commission has examined 

various electricity markets through a large number of merger and customer swap 

clearances,
2
 enforcement matters under the Commerce Act and Fair Trading Act 1986 

(FTA), and regulatory matters under Electricity Industry Reform Act 1998 (EIRA) and 

Part 4A of the Commerce Act. 

9. This investigation was opened in August 2005 following a number of complaints to the 

Commission about the behaviour of companies in the wholesale and retail electricity 

markets and mounting public concern and discussion about the competitiveness of those 

markets.  The nature of these complaints is set out in more detail in the following 

section.  Since commencing its investigation, the Commission received a number of 

further complaints alleging anti-competitive conduct in the electricity markets.  The 

complaints ranged from alleged exclusion of potential competition to price-fixing.  

Many of the complaints have focussed on excessive pricing, which the Commission 

recognises is not a breach of the Commerce Act unless it can be shown to have been 

undertaken for an anti-competitive purpose.  

                                                 
1
  Annual hydro generation has typically met approximately 60 to 70 per cent of electricity demand in New 

Zealand.  Electricity Commission, Market Design Review ï Issues Paper ï Survey of Market Performance, 

May 2007, para 138. 
2
  Examples include Commerce Commission, Decision No. 270: Natural Gas Corporation of New Zealand 

Limited/Enerco New Zealand Limited, 22 November 1993;  Decision 330:  Natural Gas 

Corporation/Powerco Limited, 11 November 1998;  Decision 333:  Contact Energy Limited/Enerco New 

Zealand Limited, 10 December 1998;  Decision 340:  TransAlta Corporation of Canada/Contact Energy 

Limited, 12 February 1999;  Decision 345:  United Networks Limited/TransAlta New Zealand Limited, 11 

March 1999;  Decision 380:  United Networks Limited/Orion New Zealand Limited, 23 December 1999;  

Decision 476:  Genesis Power Limited/Energy Online Limited, 10 October 2002; and Decision 491:  

Contact Energy Limited/Natural Gas Corporation Holdings Limited, 4 February 2003. 

 



15 

 

831061-2 PUBLIC VERSION ï [All confidential material is contained in square brackets] 

10. The Commission received complaints concerning both the wholesale and retail markets 

from electricity consumers both large and small, consumer representative groups, 

electricity lines companies, potential new entrants and industry commentators.  Further 

concerns came to light through the Commissionôs ongoing surveillance of the industry 

and its interaction with industry bodies and affected parties. 

11. Based on first impressions, the electricity markets should be exhibiting competitive 

conduct as there a number of generators/retailers (gentailers) in the market.  The 

wholesale market has been designed to produce competitive outcomes and many of the 

obstacles to the national trading of electricity have been removed either by regulatory 

reform, such as EIRA, or voluntary development by the market participants, such as the 

reciprocal arrangements for meter services.
3
  

12. Yet the market exhibited some behaviour that would not be expected in a competitive 

market.  Most importantly, prices were steadily rising and it was very unclear why this 

should be so.  It did not appear that higher prices were stimulating market entry or 

expansion, as might be expected to happen in other markets. 

13. In opening its investigation, the Commission considered it important to establish the 

underlying cause of the behaviour being observed and the complaints it had received.  

Given the importance of electricity to the New Zealand economy, the Commission 

considered it needed to investigate to determine whether the price rises were the result 

of any anti-competitive conduct (as was alleged by some complainants) or had some 

alternative explanation, such as possible increasing costs or resource consents and 

generation constraints.  

Complaints / Concerns 

14. The complaints and concerns received by the Commission can be grouped into four 

main areas, as follows: 

Á the alleged exercise of market power by companies in the wholesale and retail 

markets; 

Á a perceived low level of competitive activity within the wholesale and retail 

markets, and the potential for industry coordination and collusion; 

Á wholesale and retail electricity price increases; and 

Á increases in gentailer profits. 

15. The nature of the complaints and concerns in each area are described further in the 

sections below. 

Alleged taking advantage of market power  

16. Various parties have expressed concerns to the Commission about generators allegedly 

abusing their market power in the wholesale market.   

17. For example, in January 2004, the Major Electricity Usersô Group (MEUG), which 
represents approximately 22 of New Zealandôs largest electricity consumers, wrote to 

the Commission alleging that: 

Á on several occasions since 2001, ñsuppliers have exercised market power to raise 
pricesò; 

                                                 
3
  Albeit with some exceptions, notably the Commissionôs unsuccessful prosecution of Bay of Plenty 

Electricity Limited in respect of its metering conduct. 
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Á in MEUGôs view the ñrepeated examples of use of market power represent a more 

systemic competition problemò; and 

Á the markets had become more concentrated with the exit of some generators and 

retailers from the markets (some by acquisition), and argued that ñthere is now a 

real risk that the current market structure promotes behaviour that is creating 

barriers to entry for new generation, retailing and major user investments in onsite 

generationò. 

18. MEUG called upon the Commission to investigate competition in the markets further.
4
 

19. A 2004 report commissioned by the Electricity Commission also identified possible 

competition problems (the LECG/TWSCL report).  It found that ñmarket share, market 

concentration and vertical integration all point to potential risks of market power in the 

wholesale and retail electricity markets, if significant barriers to investment and entry 

exist.ò  The LECG/TWSCL report went on to identify five such major barriers to entry 

or investment (including the barrier referred to as ñperceptions of market power and 

non-commercial behaviourò), and also identified a number of other significant barriers.
5
 

20. In late 2005, questions were also being asked by the Government.  The then Minister of 

Energy, the Hon David Parker, publicly indicated that he shared the concerns of large 

industrial electricity users and residential consumers about the effectiveness of 

competition in the electricity markets.  While he did not conclude that the markets were 

uncompetitive he did state that ñthere is an issue there that needs to be investigated.ò
6
 

21. The market power concerns of some were perhaps best captured by the International 

Energy Agency (IEA) in its 2006 review of conditions in the New Zealand market when 

it said: ñthe small number of market participants ï exacerbated by the vertical 

integration between generators and retailers ï is a cause for concern and market power 

abuse is a real threat.ò  The IEA went on to state that ñthe lack of liquid and transparent 

financial markets to hedge electricity price risk and locational basis risk is a significant 

barrier to entry that exacerbates market power concerns.ò
7
    

22. The Commission has received allegations that generators have acted to exclude entry of 

new generators and retailers.
8
  This is consistent with concerns expressed by third 

parties summarised in the LECG/TWSCL report.
9
  Such allegations are of particular 

concern where unusually high wholesale high prices had not resulted in entry by new 

market participants. 

23. During the course of the investigation various parties have continued publicly to voice 

concerns about the use of market power and the ógamingô of the market by generators.  

24. Of critical importance to the assessment of these market power concerns is the 

identification of the amount (if any) of market power possessed by each generator, and 

                                                 
4
  Major Electricity Usersô Group letter to the Commerce Commission, Behaviour of electricity suppliers since 

winter 2001 through to the failure of the HVDC 9th to 12th January 2004 and the Commerce Act, 16 

January 2004. 
5
   Kieran Murray (LECG) and Toby Stevenson (TWSCL), Report prepared for the Electricity Commission ï 

Analysis of the state of competition and investment and entry barriers to New Zealandôs wholesale and 

retail electricity markets, 30 August 2004, p 15. 
6
   Adam Bennett, Ministerôs Eye on Competition, The New Zealand Herald, 28 October 2005, p 3. 

7
   International Energy Agency, Energy Policies of IEA Countries ï New Zealand 2006 Review, p 15. 

8
  See for example the allegations by [Geotherm Group Limited] summarised at paragraph 458.  Third parties 

have also expressed concern about the lack of access to EnergyHedge and the availability of hedge contracts 

more widely. 
9
   Above n 5, p 46. 
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the question as to whether any of them can be viewed as having taken advantage of the 

identified market power for an anti-competitive purpose.  This is discussed in detail in 

later parts of this report. 

Low level of competitive activity / coordination and collusion 

25. Another concern raised by third parties is their perception that competition at both the 

wholesale and retail levels has weakened in recent years.10  Such concerns appear to be 

based on the following factors: 

Á wholesale prices have reached, and remained for significant periods at, high levels 

in a number of years, particularly 2001, 2003, 2006 and 2008; 

Á retail electricity prices and gentailer profits have continued to increase steadily;  

Á the apparent lack of investment in new generation facilities sufficient to constrain 

wholesale pricing during events that placed the system under stress; and 

Á at the retail level, perceived low rates of customer switching, the apparent retreat 

by some retailers to their incumbent regions, and a general lack of competition 

(especially price-based competition) between retailers for residential and small to 

medium commercial customers. 

26. These factors are not by themselves breaches of Part 2 of the Commerce Act, but could 

be symptomatic of anti-competitive agreements or behaviour.   

27. Third parties have also expressed concern about the extent of industry collaboration and 

coordination and the potential for tacit and/or explicit collusion to be occurring.  In 

particular, an industry group known as óthe CEO Forumô has been highlighted to the 

Commission as being of particular concern.  A March 2006 complaint to the 

Commission from [              ] and [            ] alleged that the CEO Forum enabled 

collusion and price fixing to occur and raised two key concerns about the CEO Forum in 

the context of the approaching 2006 dry winter, namely that: 

Á the gentailers intended to share maintenance schedule and fuel supply information, 

which may amount to collusion to allow wholesale market prices to reach high 

levels and amount to ñmassive profiteeringò; and 

Á the gentailers intended to collectively agree the form and substance of any savings 

campaign which would be offered to consumers.
 11

 

28. It is apparent to the Commission that at almost every functional level, the electricity 

industry is extremely complex technically and a degree of interaction between industry 

participants will likely be required to ensure that the industry works efficiently and 

effectively to deliver electricity to end-users.  However, interactions between 

competitors can also facilitate explicit or tacit coordination and could lessen the extent 

of competition between the competitors, and would place the parties involved at risk of 

breaching s 27 of the Commerce Act. 

Electricity prices 

29. The most frequent complaint received by the Commission about the electricity 

wholesale and retail markets concerns increases in electricity price.  Most complaints 

                                                 
10

   [                              ] letter to the Commerce Commission, 3 February 2006; Consumer Coalition on Energy 

(CC93) letter to the Commerce Commission, 15 August 2005, p 2.  Karen Goodger, Cobb generation almost 

stops, The Nelson Mail, 17 November 2005, p 1. 
11

  [              ] and [                                    ] letter to the Commerce Commission, 22 March 2006. 
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have come from residential and small commercial consumers, including complaints that 

retail prices to residential customers have increased more than those for other 

customers.12   

30. Concerns about the retail price increases have continued to be voiced to the 

Commission13 and publicly voiced by a range of parties14 during the course of the 

investigation.  Large consumers and consumer representative groups have also 

expressed concern at the level of price volatility seen in the wholesale market and the 

impact such volatility can have on hedge contract and retail market prices.15 

31. The Commission is also aware, from its interviews with other parties, its surveillance of 

the industry and from media comment, that concerns about increasing wholesale market 

and retail market prices are more broadly held. 

32. As discussed above, from a competition viewpoint, increasing or high prices may not be 

a cause for concern in themselves and may in fact result in positive outcomes if the 

charging of higher prices encourages greater investment or innovation from existing or 

new competitors.  Higher prices can also signal a legitimate increase in the cost to 

supply a particular product or service.  However, patterns and trends in pricing by both 

individual competitors and the market as a whole can be important and useful indicators 

of the competitiveness of the market and highlight instances that warrant further 

investigation. 

Company profits 

33. The profits made by the main gentailers since the introduction of EIRA has received 

considerable attention in the media, both from industry commentators and from 

concerned consumers.  The gentailers are perceived to have posted sizeable profits each 

year while consumers have continued to face often substantial price increases.  The 

Commission has received a number of complaints regarding the level of company 

profits since January 2004,16 gentailers allegedly óscaremongeringô about the likelihood 

of hydro shortages to drive up profits,17 and the re-valuation of assets to ódisguiseô high 

rates of return.18  The profits issue has also been the subject of submissions to the 

Electricity Commission19 and has received considerable media attention.20 

                                                 
12

   These complaints are consistent with concerns raised in other arenas:  for example, Minister of Energy Press 

Release, Govt slams South Island power price hikes, 30 September 2008; and Community Energy Action 

Charitable Trust, Submission to the Electricity Commission ï Market Design Review ï Options Paper, 1 

September 2008, p 1. 
13

   For example: Consumer Coalition on Energy (CC93) letter to the Commerce Commission, 15 August 2005, 

p 2; and [                              ] letter to the Commerce Commission, 3 February 2006. 
14

   For example: Marta Steeman, Generators accused of gouging, The Dominion Post, 30 November 2005, p 

C2;  Karen Goodger, Cobb generation almost stops, The Nelson Mail,17 November 2005, p 1; and  Lucy 

Hall, Coast power prices double in 5yrs ï Elderly feeling the brunt, Greymouth Evening Star, 3 January 

2006, p 1. 
15

   Major Electricity Usersô Group letter to the Commerce Commission, 18 November 2005. 
16

   For example, Commerce Commission Enquiry 115171, [              ], 5 October 2005. 
17

   For example, Commerce Commission Enquiry 121869, [              ], 17 March 2006. 
18

   See Grey Power, Submission to the Electricity Commission ï Grey Power Submission on Market Design 

Review ï Options Paper, 5 September 2008, p 3. 
19

   For example. Consumer Coalition on Energy (CC93), Submission to the Electricity Commission ï Market 

Design Review Issues Paper Consultation, 20 July 2007, p 2; and Consumer Coalition on Energy (CC93), 

Submission to the Electricity Commission ï Market Design Review ï Options Paper Consultation, 1 

September 2008, p 1. 
20

   For example, Winds of profit power in, Bay of Plenty Times, 28 October 2005, p 10; Marta Steeman, Record 

$50.7m profit for TrustPower, The Dominion Post, 28 October 2005, p C1;  James Weir, Power rises 
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34. For example, Mr Terrance Currie, Chairman of MEUG was quoted in a March 2006 

article as saying that ñmanufacturers are not impressed that New Zealand is losing 

production, and in some cases significant export sales, simply because SOE generators 

can set prices in a poorly performing market to make super profits.ò21  Mr Currie argued 

that the continued record profits being made by the generators showed there was little 

competition in the generation sector.   

35. However, one response is that large profits do not necessarily raise immediate 

competition concerns.  Large profits may arise in a number of circumstances: they may 

be needed to adequately compensate investors for the large amounts of capital used by 

the company; they could result from a company possessing a superior product or from 

being more innovative or efficient than its competitors or they may be a signal that an 

expansion of supply is needed to meet increasing demand.  Profit may also enable a 

company to expand and compete on a wider basis, or to invest in research and 

development to deliver better products and greater choice to its consumers.  However, 

unusually high levels of industry profits over a period of time may suggest that market 

power is present, particularly in conjunction with other factors that suggest that 

competition may be limited. 

Conclusion 

36. In summary, the Commission received many complaints about the operation of the 

wholesale and retail electricity markets concerning: 

Á the alleged exercise of market power by companies in the wholesale and retail 

markets; 

Á a perceived low level of competitive activity within the wholesale and retail 

markets and the potential for industry coordination and collusion; 

Á wholesale and retail electricity price increases; and 

Á increases in gentailer profits. 

37. The majority of complaints received by the Commission concerned increases in 

electricity prices and company profits. 

38. The Commission considered that in light of the number and consistency of complaints, 

and the allegations regarding the exercise of market power and apparent low levels of 

competitive activity, it was appropriate for it to investigate whether the complaints 

represented symptoms of behaviour that contravened Part 2 of the Commerce Act, such 

as collusion or the exclusion of competition.  

The Investigation 

Part 2 of the Commerce Act 

39. The purpose of the Commerce Act is to promote competition in markets for the long-

term benefit of consumers.  Part 2 of the Commerce Act deals with restrictive trade 

practices, and is directed at prohibiting conduct that tends to interfere with competition.  

Briefly, Part 2 contains:  

                                                                                                                                                         
defended amid ówindfall profitsô, The Dominion Post, 12 December 2008; and Marta Steeman, Profits of 

$550m set to shock, The Dominion Post, 19 October 2005, p C1. 
21

   Paul Gorman, Power users group hits out over ósuper profitsô, Waikato Times 20 March 2006, p 14. 
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Á a general prohibition on co-ordinated conduct substantially lessening competition 

(ss 27 and 28); 

Á specific prohibitions of exclusionary conduct, cartel conduct and resale price 

maintenance (ss 29, 30 and 37/38); and 

Á a general prohibition on unilateral conduct by parties with substantial market 

power that is intended to reduce competition (s 36). 

40. The Commission investigated a number of potential lines of inquiry.  A considerable 

volume of evidence - both data and documentary evidence - was obtained from the 

market participants.  The lines of inquiry followed, the evidence received, and the 

analysis undertaken, are spelt out in detail in the body of this report.  However, this 

report is necessarily a summary of the Commissionôs work. 

41. From the complaints received, and from its own investigation, the Commission 

identified a number of allegations, or potential ótheories of harmô that merited 

investigation.  In particular, the Commission investigated and considered the following: 

Á whether one or more gentailers may have unilaterally taken advantage of their 

market power for an anti-competitive purpose, namely by: 

-  increasing wholesale market prices to prevent or hinder retail competition; 

-  decreasing wholesale market prices to prevent or hinder wholesale 

competition; 

-  seeking to influence the Government to prevent or hinder wholesale 

competition; 

-  affecting the availability and terms of hedge contracts to prevent or hinder 

retail competition; 

-  allegations by [                      ]; and 

-  engaging in other anti-competitive strategies to prevent or hinder wholesale or 

retail competition. 

Á whether there has been any agreement between gentailers that fixed prices or 

otherwise substantially lessened competition, in particular through agreements 

concerning: 

-  high level strategies which have the purpose, effect or likely effect of 

substantially lessening competition in the wholesale market; 

-  price and quantity offers into the wholesale market (including in situations of 

tight supply) that have the purpose, effect or likely effect of substantially 

lessening competition in the wholesale market; 

-  offers into the wholesale market in situations when the Whirinaki station may 

be dispatched, which have the purpose, effect or likely effect of substantially 

lessening competition in the wholesale market; 

-  the introduction or expansion of generation capacity that have the purpose, 

effect or likely effect of substantially lessening competition in the wholesale 

market; 

-  back-to-back supply of electricity hedges that have the purpose, effect or likely 

effect of substantially lessening competition in the wholesale market, or a 

market for generation assets; 
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-  market sharing agreements (both geographically and for customer segments) 

that have the purpose, effect or likely effect of substantially lessening 

competition in the retail market; 

-  fixing retail pricing that have the purpose, effect or likely effect of 

substantially lessening competition in the retail market; and 

-  the long-term supply of electricity to large consumers that have the purpose, 

effect or likely effect of substantially lessening competition in the retail 

market. 

Assessment of market power 

42. The Commission formally opened its investigation in August 2005.  The first stage in 

any investigation into s 36 is to assess whether any of the relevant businesses have a 

substantial degree of market power.  The Commission therefore turned to properly 

understanding the relevant markets and whether there were any indicators of the 

exercise of market power.  If there was evidence of the use of market power the 

Commission could then determine whether market power had been used for an anti-

competitive purpose, or had been derived from anti-competitive conduct such as 

collusion between market participants as some complainants had alleged.  If the 

investigation concluded that no party had market power, or that any market power had 

not been taken advantage of for an anti-competitive purpose, then the investigation 

could be closed. 

43. Given the unique characteristics and complexity of electricity markets it was necessary 

to retain external expertise to assist the Commission in analysing the electricity markets. 

Professor Frank Wolak was retained and instructed to prepare an analysis of the 

electricity markets, and in particular was instructed to advise on whether there was 

evidence that any party held market power.  Frank Wolak is a Professor in the 

Department of Economics at Stanford University, and Chairman of the Market 

Surveillance Committee of the California Independent System Operator for the 

electricity supply industry in California.  Professor Wolak is an internationally 

recognised expert in this area, having analysed the exercise of market power in a 

number of other jurisdictions.   

44. Professor Wolakôs work on the operations of the New Zealand wholesale electricity 

market is attached to the Commissionôs report as Appendix 1. 

45. The Commission also considered that the process of conducting this analysis might 

identify particular time periods, geographic locations, market participants or market 

transactions which should be further investigated. 

46. The Commission had originally intended to obtain from Professor Wolak further 

analysis of the retail electricity market, and of the impact of vertical integration in the 

industry.  However, as the investigation unfolded, no further retail market lines of 

inquiry arose which justified continuing the investigation.  Further, Professor Wolakôs 

preliminary analysis suggests that the trend of increasing retail market prices could be 

explained by wholesale market power being ópassed throughô to the retail market in the 

form of higher wholesale market prices.  There was no reason then for the Commission 

to instruct Professor Wolak to undertake this work. 

Data requirements 

47. Analysis of the kind undertaken by Professor Wolak is necessarily data-intensive.  

Electricity markets are very complex, and create very large amounts of data.  The New 
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Zealand wholesale market is cleared every half hour.  Every half hour, supply offers are 

received, expected load is indicated, and, after the fact, prices are set, for 255 nodes 

around the country.   

48. Unlike other jurisdictions, New Zealand does not require the provision and collection of 

the data required for the calculation of competitive benchmark prices.  Between 

December 2005 and February 2006, the Commission worked with Professor Wolak to 

establish a comprehensive picture of the information required to undertake this analysis.  

The Commission then worked with the Electricity Commission, the Ministry of 

Economic Development (MED) and Transpower Limited (Transpower) to identify the 

party best placed to provide each piece of information.  It became clear that the 

information commonly gathered and held by a central regulatory body in many 

electricity markets in other countries was not held centrally in New Zealand.   

49. The Commission then proceeded to collect the necessary information itself.  In February 

2006, the Commission sought information covering the period January 2001 to July 

2005 from the main gentailers and key industry bodies, namely: 

Á Bay of Plenty Electricity Limited (BoPE); 

Á Contact Energy Limited (Contact); 

Á Genesis Power Limited (Genesis); 

Á Meridian Energy Limited (Meridian); 

Á Mighty River Power Limited (Mighty River Power); 

Á NGC Holdings Limited (NGC); 

Á Todd Energy Limited (Todd Energy); 

Á TrustPower Limited (TrustPower); 

Á Energy Market Services Limited (EMS); and 

Á The Marketplace Company Limited (M-co). 

50. The Commission sought information from 2001 to facilitate analysis of alleged 

examples of the use of market power during the period since 2001 and to assess the high 

price periods of 2001 and 2003.   

51. In early 2006, the Commission sought wholesale and retail market information from 

MED.  This information related to the Electricity Statistics Annual Returns and to MED 

surveys of retail prices.  An initial assessment of this data indicated that it was not 

sufficiently detailed for use in the work the Commission was undertaking.   

52. The Commission also sought information from the Electricity Commission.  Following 

its establishment in 2004, the Electricity Commission has been required to establish, 

maintain and publish a centralised dataset (CDS) of historical information to support 

decisions on transmission and transmission alternatives.22  The CDS contains relevant 

half-hourly wholesale market information, hydrological data and transmission network 

configuration data.  The Commission obtained an initial copy of the CDS from the 

Electricity Commission in August 2005, and then worked with the Electricity 

Commission throughout 2006 to obtain updates to the CDS information and to remedy 

problems identified with some of the information contained in the CDS. 

                                                 
22

   Under Part F, Section III of the Electricity Governance Rules 2003. 
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53. Throughout 2006 the Commission also sought and obtained quantitative and qualitative 

retail market information from the Electricity Commission, including information 

retrieved from the Electricity Registry, a database that contains information on each 

point of connection on the transmission and distribution networks to which electricity is 

supplied. 

54. The Commission also sought wholesale market information from Transpower.  This was 

predominantly information concerning how much each generator was required to 

generate for each half hour period by the System Operator, generation station outages, 

and transmission network information. 

55. The Commission obtained a large amount of data throughout 2006.  Once gathered, 

significant work was required to be undertaken by Professor Wolak and the Commission 

to ensure consistency and compatibility between the datasets.  This was particularly 

burdensome given the number of parties from which data was acquired.  The data 

formats (for both more recent and archived data) differed markedly between the industry 

participants, including between generation and retail companies and industry bodies.  

The quality of the data also varied significantly depending on the provider.  In 

particular, there was a substantial amount of missing data for price, quantity demanded, 

and quantity supplied, in the data from the CDS held by the Electricity Commission 

which was based on Transpower data.23  This necessitated rigorous checking of the 

datasets, comparison between datasets and in some cases rectification of the dataset by 

the party having supplied it. 

56. The data collected by the Commission is the most comprehensive that has been 

collected to date on the New Zealand wholesale and retail markets.  The data spans the 

period January 2001 to July 2007 and so covers over 113,800 time periods, resulting in 

hundreds of millions of pieces of data.   

Investigation process 

57. Whilst collecting data, the Commission began interviewing key electricity industry 

participants, including existing generators and retailers, potential new entrants to both 

markets, large electricity consumers, consumer representative groups and the various 

companies and governmental agencies involved in operating and overseeing the 

industry.  Many of these interviews were completed in 2006, but the Commission 

continued as necessary with further interviews up until early 2009.   

58. In December 2006, the Commission received a preliminary report from Professor 

Wolak.  This report is presented as Appendix 2 to Professor Wolakôs current report, and: 

summarised the market structure, rules and operating protocols; presented a history of 

the industry in New Zealand; and provided a detailed description of the operation of the 

wholesale market.  It also described the results of an initial wholesale market analysis 

for the period 1997 to mid-2005 using information from the CDS.  The report identified 

the need for further analysis of the 2005 year, as the preliminary analysis showed 

persistently high prices throughout the day (reminiscent of the low water years of 2001 

and 2003), the causes of which could not be adequately explained. 

59. The Commission considered that the analysis presented in the preliminary report 

suggested that high prices in 2005 reflected the kind of prices that would be expected 

                                                 
23

  For example, a third of all observed quantity observations between 1997 and 2004 were zero, nearly all of 

which are for nodes which have a name starting with ñMò in 1999 and 2000,. These appear not to have been 

inputted correctly.   
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during a dry autumn or winter event.  However, such conditions were not immediately 

evident and further explanation was thought necessary. 

60. The preliminary report from Professor Wolak, and subsequent discussions with the 

Electricity Commission, EMS and Transpower also highlighted a number of outstanding 

issues with some of the wholesale market data obtained by the Commission.  Significant 

discussions with these parties were required to identify the root cause of the data 

anomalies and omissions, and significant work was required to correct these problems.  

61. At this point in time the Commissionôs concern about the extent of market power in the 

wholesale market, and the potential exercise of that market power, had increased.  

Further, the preliminary report from Professor Wolak had also raised questions 

concerning the years 2005 and 2006, a period for which the Commission had only a 

partial dataset.  Additional wholesale market information had become available and in 

July and August 2007, the Commission sought further information from EMS, M-co and 

Transpower to extend the data set to include the period August 2005 to approximately 

July 2007. 

62. In February 2007, the Commission was also still pursuing concerns about the retail 

market and Professor Wolak presented the Commission with some initial retail market 

analysis.  However, Professor Wolak emphasised that the key retail market information 

obtained from MED used aggregated retail customer information only, and 

recommended that further detailed individual retail customer information be obtained to 

enable more detailed and robust analysis of competition in the retail market.  

63. The Commission accepted this recommendation, and worked with Professor Wolak in 

early 2007 (March to June) to develop the parameters of a retail market sample that 

would be requested from individual retailers.  A pilot sample was devised so the 

Commission could test the adequacy of the information able to be provided by the 

retailers.  The pilot sample was requested from a single retailer in July 2007, and the 

response was received in October 2007.  The Commission and Professor Wolak revised 

the full retail sample given the results of the pilot sample. A full retail sample was 

requested from the following retailers in November 2007:  BoPE; Contact; Genesis; 

King Country Energy (KCE); Meridian; Mighty River Power; and TrustPower. 

64. In November 2007, the Commission also sought from gentailers some additional 

wholesale market information and additional qualitative information and documents.  

The qualitative information was sought from the gentailers to address allegations of 

collusion between some of the gentailers in both the wholesale and retail markets. 

65. The qualitative information and documents requested included: board papers, business 

strategy documents, and papers including discussions of investments, regional entry and 

generation and retail activities.  The Commission also specifically requested copies of 

CEO Forum papers and minutes along with copies of correspondence, contracts, 

arrangements or understandings between competitors relating to certain wholesale and 

retail market strategies and activities. 

66. The Commission received responses to the retail sample and qualitative information 

requests by March 2008.  In many cases, the responses took long periods of time as 

generators, retailers and industry bodies experienced technical difficulties retrieving the 

data.  In some cases the difficulties and delays were due to capability limitations with 

elements of current computer systems, and in other cases it was due to difficulties in 

retrieving historic data because the original computer system was no longer in use.   
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67. All told, the quantitative information gathering stage in this investigation took 

approximately two years.  In the Commissionôs view, this largely reflects the lack of 

regulation regarding the centralised collection of information for the New Zealand 

wholesale market.  Professor Wolak has commented that he has: 

[é] compiled and analyzed market outcome data from wholesale electricity markets 

in California, England and Wales, Colombia, Australia, Spain, and PJM 

(Pennsylvania, New Jersey and Maryland).  The process of compiling and verifying 

the validity of the dataset for the New Zealand electricity supply industry has taken 

several orders of magnitude longer than it required for any of these projects.  In fact, 

I believe that it would not be an exaggeration to say that it has taken me more time 

to compile and clean the datasets I have received for the New Zealand electricity 

supply industry than it has taken me to compile and validate the datasets used in all 

of these other projects put together.
24

 

68. The data collected by the Commission is comprehensive and likely to be the most 

extensive dataset ever compiled on the New Zealand wholesale and retail markets.  As it 

covers wholesale market data for every half-hour trading period for every day from 

January 2001 to July 2007, consists of hundreds of millions of data points, with one 

dataset alone obtained from Transpower running to approximately 500 million rows of 

data.  It also covers detailed retail market information for the same period.   

69. The data relates to the key aspects and operations of the wholesale market and retail 

markets as well as to transmission and distribution businesses, and includes: 

Á wholesale market information:  demand bids; generation and reserve offers; fixed 

and variable load obligations; and forward contract details;   

Á generation: generation quantities for grid-connected generators; embedded, 

scheduled and reserve generation quantities; fixed and variable operating and 

maintenance costs for hydroelectric and thermal generation units; thermal fuel use 

and input prices; generation technical operating data (for example, plant ramp rates 

and heat rates of fossil fuel used in generation); and generation outages (planned / 

unplanned);   

Á wholesale market prices:  nodal and reserve prices; distribution charges and 

forward fixed price contract data;   

Á loads (demand): withdrawals by grid exit point (GXP) and by retailer and directly 

supplied customers; load profiles for retailers; and retail volumes and revenue;   

Á retail customer data:  the Consumer Instituteôs Powerswitch database of retail 

prices; the Electricity Commissionôs Registry database; retail customer 

information for a sample dataset of ICPs; and distribution network average 

charges;  

Á transmission and distribution:  transmission network details; transmission (and 

generation) outages; transmission line capacities; network configuration files; and 

distribution losses; and    

Á hydrology and climate:  hydro inflows; lake levels; storage; National Climate 

Database ï rainfall; and temperature and hydro spill data.   

70. Both the Commission and Professor Wolak each consider that, following the work 

undertaken by Professor Wolak to identify and correct inconsistencies and errors, the 

                                                 
24

  Frank Wolak, 1 November 2006, memorandum to Commerce Commission: ñThe Challenges Associated 

with Compiling the Datasets Needed and a Summary of the Preliminary Tasks Completedò 
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data obtained by the Commission and used for its analysis is fit for the purpose of 

undertaking his analysis.25 

71. In December 2008, the Commission issued further s 98 notices to a number of parties 

requesting additional qualitative information.  This information, relating to specific 

allegations of breach, was received by the Commission over January and February 2009.  

On the basis of the information the Commission had, it determined that it would not 

seek additional quantitative data to enable Professor Wolakôs work to be extended from 

July 2007 to December 2008.   

Closing the investigation 

72. The Commission has investigated and assessed a number of potential or alleged 

breaches of the Commerce Act in the wholesale and retail markets.  The Commission 

has concluded its investigation of alleged breaches, with the exception of one potential 

breach, which is not discussed in this report, and which the Commission is continuing to 

investigate.  The matter involves a possible contract, arrangement or understanding 

between two parties, who will be notified of that investigation. 

73. The Commission has not completed the investigation and analysis of possible market 

power in the retail market.  However, in section 12 below, the Commission records its 

preliminary views for completeness and sets out in full its reasons for not continuing 

with its retail market power analysis. 

74. Finally, the Commission has recently received a number of new complaints relating to 

electricity wholesale and retail markets in the 2008 year.  These complaints will be 

assessed by the Commission in accordance with its usual process, and if appropriate the 

Commission may investigate those matters. 

4. PARTIES  

75. This section identifies parties of relevance to the investigation, describes the position 

within the electricity industry held by each party and provides essential information 

about each partyôs operations and performance. 

76. The investigation has focused upon the activities and behaviours of the five gentailers: 

Contact; Genesis; Meridian; Mighty River Power; and TrustPower.  However, the 

investigation has considered the behaviour of other parties where necessary, and has 

sought information from the wider industry as appropriate. 

Contact Energy Limited 

77. Contact is a company incorporated in New Zealand and listed on the New Zealand Stock 

Market (NZSX).  Contactôs majority shareholder, Origin Energy Pacific Holdings 

Limited holds approximately 50.5 per cent of the total shares in Contact.  The remaining 

49.5 per cent of the total shares are held by the public and institutions. 

78. The principal business activities of Contact are: 

Á electricity generation ï Contact owns and operates 10 generation stations spread 

across both the North and South Islands, and also is contracted to operate the 

Crown-owned reserve generation station at Whirinaki in the Hawkeôs Bay; 

                                                 
25

 For Professor Wolakôs view, see Appendix 1 of his attached report. 
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Á electricity wholesaling ï Contact offers electricity into the wholesale market, and 

also sells financial contracts for electricity to large industrial consumers, 

generators and retailers; 

Á electricity retailing ï Contact has approximately 520,000 retail electricity 

customers spread across both the North and South Islands; and 

Á gas wholesaling and retailing ï Contact is a wholesaler of gas to large users (such 

as other generators, large industrial users and petrochemical producers).  Contact is 

a major player in the retail of both gas and LPG to retail customers and as an 

electricity generator is also one of the largest users of gas. 

79. Contact had total operating revenue of $2,756 million in the 2008 financial year.
26

 

Genesis Power Limited 

80. Genesis is a State Owned Enterprise (SOE).  Its principal business activities are: 

Á electricity generation ï Genesis owns and operates 8 generation stations 

throughout the North Island;
27

 

Á electricity wholesaling ï Genesis offers electricity into the wholesale market, and 

also sells financial contracts for electricity to large industrial consumers, 

generators and retailers; 

Á electricity retailing ï Genesis has approximately 581,000 retail electricity 

customers located predominantly in the North Island; and 

Á gas exploration and retailing ï Genesis is involved in fuel exploration through its 

interests in the Kupe oil and gas field and the Cardiff deep gas project, and retails 

gas to customers in the North Island. 

81.  Genesis had total operating revenue of $2,482 million in the 2008 financial year.
28

 

Meridian Energy Limited  

82. Meridian is an SOE.  Its principal business activities are: 

Á electricity generation - Meridian is New Zealandôs largest generator.  It owns and 

operates 11 generation stations, with all but one of them located in the lower half 

of the South Island; 

Á electricity wholesaling ï Meridian offers electricity into the wholesale market , 

and also sells financial contracts for electricity to large industrial consumers, 

generators and retailers; 

Á electricity retailing ï Meridian has approximately 183,000 retail electricity 

customers, located predominantly in the South Island, including New Zealandôs 

largest single power user, the aluminium smelter at Tiwai Point;
29

 and 

Á electricity related investments ï Meridian has a number of subsidiaries involved in 

various aspects of the electricity industry, including:  Right House (provides 

advice and products related to energy efficient and healthy homes); Whisper Tech 

                                                 
26

   Contact Energy Limited, Annual Report 2008, p 12.  
27

   The Commission has treated as a single generation station Genesisô Huntly station ï which originally had 4 

generation units, but since 2004 has had a further 2 generation units added to it. 
28

   Genesis Power Limited, Annual Report 2008. 
29

   Owned by New Zealand Aluminium Smelters Limited. 



28 

 

831061-2 PUBLIC VERSION ï [All confidential material is contained in square brackets] 

(the WhisperGen heat and power system); Arc Innovations (smart metering 

technology); and Damwatch (consultancy services to dam owners). 

83.  Meridian had total operating revenue of $2,603.5 million in the 2008 financial year.
30

 

Mighty River Power Limited  

84. Mighty River Power is an SOE.  Its principal business activities are: 

Á electricity generation ï Mighty River Power owns and operates 13 generation 

stations, located predominantly in the centre of the North Island; 

Á electricity wholesaling ï Mighty River Power offers electricity into the wholesale 

market, and also sells financial contracts for electricity to large industrial 

consumers, generators and retailers; 

Á electricity retailing ï Mighty River Power (through its retail business, Mercury 

Energy) has approximately 350,000 retail electricity customers located 

predominantly in the North Island; and 

Á electricity metering ï Mighty River Power (through its metering business, Metrix) 

owns and operates a residential and commercial electricity metering business 

throughout the North Island. 

85. Mighty River Power had total operating revenue of $1,172 million in the 2008 financial 

year.
31

 

TrustPower Limited  

86. TrustPower is a company incorporated in New Zealand and listed on the NZSX.  

TrustPowerôs majority shareholder, Infratil Limited, holds approximately 50.5 per cent 

of the total shares in TrustPower.  The Tauranga Energy Consumer Trust holds 33 per 

cent of the shares, and the remaining 16.5 per cent of the shares are held by the public 

and institutions. 

87. TrustPowerôs principal business activities are: 

Á electricity generation ï TrustPower owns and operates 36 small-to-medium-sized 

hydro generation stations throughout the North and South Islands, and one wind 

farm located in the lower North Island; 

Á electricity wholesaling ï TrustPower offers electricity into the wholesale market, 

and also sells financial contracts for electricity to large industrial consumers, 

generators and retailers; 

Á electricity retailing ï TrustPower has approximately 222,000 retail electricity 

customers throughout both the North and South Islands; and 

Á telecommunications ï TrustPower (through its subsidiary Kinect) provides phone 

and internet services to existing TrustPower retail electricity customers.  

88. TrustPower had total operating revenue of $681 million in the 2008 financial year.32 

                                                 
30

   Meridian Energy Limited, Annual Report 2008, p 35. 
31

   Mighty River Power Limited, Annual Report 2008, p 58. 
32

   TrustPower Limited, Annual Report, p 26. 
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Other Parties 

89. This report also references a number of other parties of relevance, either in their role as 

market participants or as parties involved in the operation of the industry.  Brief 

descriptions of these parties are as follows: 

Á BoPE ï is a generator and retailer of electricity, and a retailer of natural gas, based 

in Whakatane.  Its operations are concentrated in the Bay of Plenty and the central 

North Island.  BoPE is 100 per cent owned by Todd Energy; and 

Á KCE ï is a generator and retailer of electricity based in Taumaranui with its 

operations concentrated in the King Country area.  KCE is a public company with 

35 per cent of the shares held by Todd Energy, 10 per cent held by The King 

Country Electric Power Trust, 8 per cent held by the Waitomo Energy Services 

Trust and the remaining 47 per cent held by the public. 

90. There are a number of other parties mentioned throughout the report.  Descriptions of 

the activities undertaken by those parties are provided within the body of the report. 

5. INDUSTRY OVERVIEW  

91. New Zealandôs electricity industry has four key structural components:33  

Á generation and the wholesale sale of electricity; 

Á transmission of electricity over the high voltage network known as the national 

grid; 

Á distribution of electricity at the local level; and 

Á the retailing of electricity to end-users.  

92. Electricity is physically produced at generation plants, and transmitted at high voltage 

on the national grid to local distribution networks around the country.  Here the 

electricity is converted to a lower voltage for distribution to end-users connected to the 

local network.   

93. Figure 1 illustrates the New Zealand electricity industryôs structure and key parties.  The 

following sub-sections describe each of these structural components. 

                                                 
33

  This section is based on the Electricity Commissionôs industry description available at 

http://www.electricitycommission.govt.nz/industry.  For further detail on the industry, see the New Zealand 

Institute for Economic Research (NZIER) report to the Electricity Commission, February 2007, óThe 

markets for electricity in New Zealandô. 

http://www.electricitycommission.govt.nz/industry


30 

 

831061-2 PUBLIC VERSION ï [All confidential material is contained in square brackets] 

Figure 1:  Electricity industry structure , 2007 

 

 

 

Notes: 

1 Company names are listed without the suffixes ñLimitedò and ñNew Zealand Limitedò where applicable. 
2 Embedded (distributed) generators can choose to sell their electricity directly to retailers trading on the same grid exit point. 

3 Electricity retailers include Bay of Plenty Electricity, Contact Energy, Empower (owned by Contact Energy), Energy Online (owned by 

Genesis Power), Genesis Power, King Country Energy, Mercury Energy (owned by Mighty River Power), Meridian Energy and TrustPower. 
4 Includes public transport, rail and urban traction. 

Both the Commerce and Electricity Commissions have key roles in the electricity market. The Commerce Commission has regulatory 

oversight of distribution and transmission pricing while the Electricity Commission has regulatory oversight of the retail and wholesale 
markets, and transmission contracts. The Electricity Commission also has contracts with service providers for market operation services 

such as that of the Clearing Manager. 

Source:  MED New Zealand Energy Data File 2008 
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Generation and Wholesale 

Electricity generation 

94. Electricity is produced at generation stations and supplied at high voltage to the national 

grid, at grid injection points (GIPs).  There are some 40 major electricity generation 

stations connected to the grid. 

95. In New Zealand there are five main generation companies:  Contact, Genesis, Meridian, 

Mighty River Power and TrustPower.  In 2007 these companies generated over 92 per 

cent of New Zealandôs electricity.  There are also a number of small, independent 

generators and onsite co-generators.  The main independent generators are:  BoPE; 

KCE; NZ Windfarms Limited (NZ Windfarms); and the Tuaropaki Power Company 

Limited (TPC). 

96. In 2004, the Government commissioned the 155 MW liquid fuel reserve energy 

generation station at Whirinaki.  The Whirinaki station is owned by the Government, 

operated by Contact, and its offer strategy into the wholesale market is controlled by the 

Electricity Commission. 

97. Generators produce electricity predominantly for supply into the energy market.  

However, they also provide ancillary services, such as reserves, frequency control, 

voltage support, black-start (to re-energise the system if electricity stops flowing) and 

transmission reserves (e.g. if lines come down).  Ancillary services exist in order to 

maintain system reliability and security.   

98. Electricity in New Zealand is largely generated from hydro, gas, coal and geothermal 

resources.  Figure 2 below shows the growth in total net generation over the past three 

decades, as well as the contributions from the different resources.  Of note is the recent 

growth in geothermal and gas generation.  Wind generation is the main component of 

the óotherô category, but still represents a minor contribution to total power generation. 

Figure 2:  Net electricity generation by fuel type (GWh) 
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99. The predominant type of generation stations varies across New Zealand.  Whilst the 

source of fuel for South Island is predominantly hydrological storage, stations on the 

North Island are a mix of hydro, thermal and wind fuel sources.   Section 2 of the Wolak 

Report gives further information on the location, size and type of generation stations.   

100. Hydro storage levels impact upon the fuel source availability for hydro generation. 

Section 2 of the Wolak Report also presents a discussion of variations in hydro storage 

levels over the period under assessment.  Figure 3 below shows storage levels over the 

period 2001 to 2008.   

Figure 3 Daily hydro storage levels 2001 - 2008 
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Source:  Wolak 2009, Figure 2.39. Data from COMIT hydro (M-co) 

The wholesale market 

101. The New Zealand Electricity Market (NZEM) was formed in October 1996.  Unlike the 

electricity wholesale markets developed in other jurisdictions, the NZEM was created as 

a voluntary market, and the market rules were developed by the market participants 

themselves rather than by a regulatory body or the Government.  There also was no 

electricity industry regulatory body responsible for overseeing the operation of the 

market. 

102. An NZEM Rules Committee developed and implemented a set of rules to govern the 

operation of the market.  The monitoring and enforcement of compliance with the rules 

was undertaken by a Market Surveillance Committee (MSC).  Members of both the 

Rules Committee and the MSC were appointed by the market participants themselves. 

103. Another industry agreement, the Metering and Reconciliation Information Agreement 

(MARIA) had already been established in April 1994.  MARIA was initially focused on 

technical metering and reconciliation standards.  In 1999 its responsibilities were 

expanded to include retail market customer profiling and responsibility for the Registry, 

the national database which lists every point of electricity connection in New Zealand 

using a unique identifier referred to as an installation control point (ICP).  As with the 

NZEM, the MARIA rules and operations were developed and overseen by the industry 
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participants rather than by the Government.  The MARIA agreement also allowed 

generators, retailers and large end-users to trade electricity bilaterally without going 

through the NZEM.  In October 1996, approximately 93 per cent of electricity was 

traded through the NZEM.  By 1998 the amount traded through the NZEM had dropped 

to approximately 80 per cent due to an increase in the level of bilateral trading, and by 

2004 it had dropped further to approximately 70 per cent. 

104. In 1999, the Government began to look at ways to reform the electricity industry.  A 

number of recommendations flowing from a Ministerial Inquiry began to be worked 

upon, including an industry body to develop a unified rule book.  However, in 2003 an 

industry referendum failed to achieve the consensus needed for the introduction of the 

new rule book, and the Government moved to establish the Electricity Commission and 

to formally update the market rules.  This resulted in the introduction of the Electricity 

Governance Regulations 2003 and the Electricity Governance Rules (EGRs), which 

were largely a continuation of the existing market rules, but with a number of important 

amendments.  At this time, the market switched from being a voluntary market to being 

a mandatory market, meaning that all electricity generated at stations over a specified 

size had to offer their generation capacity into the central market.  The MARIA 

agreement was terminated on 28 February 2004. 

105. The market is overseen by a number of industry bodies that manage the various aspects 

of the wholesale market and associated financial contracts, including the following: the 

gathering of information relating to forecasting generation and consumption; the 

transmission network, energy scheduling and dispatch modelling and instructions; 

ancillary services management; power system security and management; and final price 

and volume settlement. 

106. The wholesale electricity market (commonly referred to as the spot market) operates 

every day of the year on a continuous basis, in 30 minute trading periods, with a total of 

48 trading periods per day.  Broadly speaking, generators are required to submit 

generation offers to the system operator, indicating for each trading period how much 

electricity the generator is willing to supply, and at what price.  The generator offers can 

contain up to five price bands, and can be different for each trading period.  The price 

offered in each band must increase from band to band as the quantity increases.  

However, there is no limit on the maximum price that can be offered by each generator. 

107. Likewise, electricity purchasers must also submit bids to the system operator, indicating 

how much electricity each intends to purchase for each trading period of the following 

day, at each GXP at which it intends to purchase electricity.  These purchaser bids can 

contain up to 10 price bands for each trading period. 

108. The market rules allow the generators and purchasers to revise or cancel their offers and 

bids up to two hours prior to the beginning of the trading period.34  Part G, Section III of 

the EGRs relates to the scheduling and dispatching of generation, and describes the 

information the system operator must publish in order to meet its dispatch objectives 

and obligations under the rules.   

109. The main tools the system operator, Transpower, uses to share information with market 

participants are: a pre-dispatch schedule, which provides market participants with broad 

generation dispatch, reserves, demand and price information for each trading period (at 

1pm the day before the trading day); and a schedule of dispatch prices and quantities 

(SDPQ), which includes more detailed and up-to-date estimates of dispatch prices, 

                                                 
34

   The two hour rule does not apply to embedded generators and intermittent generators. 
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quantities, and transmission network information.  The system operator provides the 

SDPQ to the market participants at or just before each trading period, together with 

information for the current trading period and the next seven trading periods (covering a 

four hour window in total).35 

110. Once all offers and bids have been received and finalised for a particular trading period, 

the system operator issues actual dispatch instructions to each generator related to how 

much electricity it is required to generate and/or what actions it is required to take 

regarding the provision of ancillary services, such as the provision of instantaneous 

reserve generation. 

111. As soon as is practical the system operator publishes a set of real time prices, which 

provide an indicative price for the electricity injected into and withdrawn from each GIP 

and GXP, on a five minute basis.  At 12pm the day after each trading day, the pricing 

manager (M-co) uses updated information to calculate and publish final prices and final 

reserve prices for each node for each trading period.  In certain situations further 

information may be required and the publication of final prices may be delayed. 

112. For each trading period, the pricing manager, M-co, determines a single price per unit to 

be paid to generators for all electricity supplied.36  This is the price of the marginal (i.e., 

highest price) generator actually dispatched in the relevant time period.  However, the 

pricing manager sets specific energy purchase prices for each individual node, these 

reflecting the impact of transmission losses and of any congestion.  This means that 

generation owners serving retail load requirements in locations different to their 

generation assets may have to pay wholesale purchase prices that are higher (or lower) 

than the prices received for the amount of electricity they generated. 

113. Pre-agreed sales contracts exist between market participants, known as power purchase 

agreements (PPAs).  Some of these are for a fixed quantity of power at a fixed price.  

Others reflect the wholesale market price.  Both mechanisms reduce some or all of the 

risk of exposure for both buyer and seller of the contract to wholesale market price 

fluctuations.  Contracts which contain a financial element linking the contract price to 

the wholesale market price, can be known as a ócontract for differencesô (CfD), or are 

known also as a óswapô.  Both fixed price PPAs and PPAs with prices linked to the 

wholesale market price are often referred to as óhedgesô.  As the quantity of a supplierôs 

energy that is hedged at an agreed advance price increases, its incentive to exercise 

market power decreases.  PPAs are defined in terms of physical and financial 

conditions.  The physical dimensions are the minimum and maximum quantity of energy 

to be sold or purchased, the relevant input or offtake node on the transmission grid, and 

the relevant time periods.  The financial dimension of the trade specifies the derivation 

of the final price for electricity traded under the contract.   

114. A small quantity of total generation is hedged in New Zealand.  Recent data provided to 

the Electricity Commission indicates that hedge contracts covered approximately 24 per 

cent of electricity generated in the year to March 2008.  Analysis undertaken during this 

investigation and presented in paragraph 363 concurs.37 

                                                 
35

  See Appendix 2 of the Wolak Report for further details. 
36

   This is called single-settlement of nodal prices.   
37

   Electricity Commission, Hedge Market Issues Paper ï A Qualitative and Quantitative Study, February 2008, 

p 9.  The report states that: ñ[g]entailer respondents in this [UMR survey on the hedge market] had an 

aggregated total average load of 36, 730 GW/h and a total annual generation of 42,022 GW/h for the year 

ending March 2008.  Of this, the combined total volume of hedges sold for the year to March 2008 was 

10,311 GW/h.ò 
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115. Prices in the wholesale market vary according to supply offers, demand quantities, and 

system conditions.   

116. Figure 4 below shows a three-month moving average of the daily price.  Extremely high 

prices are evident in 2001, 2003 and 2006.  Although prices in 2001 and 2003 reached 

higher peaks than in 2006, they remained at these high levels for a shorter period of time 

and then returned to below $50/MWh.  In contrast, in 2005 and 2006 the average price 

remained well above $50/MWh for almost two years.  In 2008, prices spiked to above 

the levels seen in 2001 and 2003.  

Figure 4:  Mean wholesale price, 2001-08 
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Transmission 

117. The electricity transmission system is owned by Transpower, an SOE.  The transmission 

grid is the physical backbone of the electricity system, and comprises switchgear 

(substations), high voltage cables, transformers and overhead lines.  This transmits high 

voltage electricity from GIPs at generating stations to GXPs, at which transformer 

substations reduce the voltage of electricity for distribution on local lines networks to 

end-users.   

118. The transmission grid consists of two alternating current (AC) subsystems, one in each 

of the North and South Islands.  These two subsystems are connected by a high voltage 

direct current (HVDC) link, which runs from Benmore in the South Island to Haywards 

in the North Island.  The transmission grid in New Zealand is, compared to overseas 

networks, long and thin.  It comprises a backbone of higher voltage cables that allow 

south-north carriage of electricity.  Lower voltage cables connect this backbone to local 

distribution networks located away from the backbone.  This grid pattern reflects the 

topography of this country, and the location of the major demand centres and key hydro 

and gas generation stations.  New Zealand has a relatively small number of large 
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demand centres (especially the Auckland region), which are generally geographically 

distant from much of the countryôs generation resources. 

119. Any transmission grid is subject to limits on the amount of electricity that it can 

transmit.  Breaching these limits can cause lines to melt or stretch and sag, damaging the 

grid.  To mitigate the risk of such occurrences, Transpower (as grid owner) specifies the 

maximum current flow rate possible on lines.  The system operator then uses complex 

computer software programs to model the consequences of various generation and 

demand scenarios, and uses the output of this modelling to inform how much each 

generator should be instructed to generate.  If a particular transmission line exceeds its 

security limit and becomes constrained, then the system operator may be forced to 

reallocate generation between stations and thereby reduce flows on particular links of 

the transmission system. 

120. Transmission constraints can result in geographical areas óseparatingô.  This can 

potentially lead to higher wholesale market prices at either or both ends of the 

transmission constraint due to changes in the amount of supply able to meet demand in 

the constrained area, as well as due to the possible loss of competitive constraint 

between the two areas.  This potential difference in pricing exposes each gentailer to the 

risk that the price received for its generation will be lower than the price it pays on the 

other side of the constraint for electricity.  This is called ónodal price riskô, or óbasis 

riskô.  This risk is particularly acute when the locations of a gentailerôs generation and 

retail base differ, especially if there is an intervening constraint that frequently binds.  

121. In New Zealand, a number of regions in the transmission grid have historically been 

prone to transmission constraints, due to remoteness, the limited number of lines linking 

the region with the grid backbone, and the limited amount of generation capacity within 

the region itself.  Such regions include Northland, the Bay of Plenty, Marlborough / 

Nelson and the West Coast.  There are also several areas that at times have difficulties 

transmitting electricity out of the region to other demand centres.  Such areas include the 

central North Island, Taranaki and the lower South Island. 

122. One of the most significant constraints in recent times has been the HVDC linking the 

North and South Islands.  The HVDC is made up of two AC/DC conversion stations (or 

poles) at either end of the transmission cable.  In September 2007, Pole 1, with a 

transmission capacity of 540 MW was stood down by Transpower, significantly 

constraining the amount of electricity able to be transmitted from one Island to the other.  

Since that time the transmission capacity of Pole 2 has been increased from 500 MW to 

700 MW, and Pole 1 has been reconfigured to allow it to operate on a limited basis (at a 

transmission capacity of 270 MW) during peak or emergency periods. 

123. Figure 5 and Figure 6 below show the transmission grid across the two islands. 
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Figure 5:  North Island transmission grid ï with generation station information 

 
Source:  Transpower New Zealand Limited with Commerce Commission amendments 
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Figure 6:  South Island transmission grid ï with generation station information 

Source:  Transpower New Zealand Limited with Commerce Commission amendments 
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Distribution  

124. There are approximately 28 electricity distribution businesses (EDBs) ranging in size 

from 5,000 to nearly 500,000 electricity connections.38  The EDBs distribute low voltage 

electricity via the local networks to commercial and domestic consumers.  The 

distribution networks are connected to the national grid at the GXPs.  Generally, the 

EDBs sell their distribution services to retailers, who manage the electricity supply 

agreements with end-users.  Some commercial and industrial consumers contract 

directly with EDBs for electricity supply. 

125. The ownership of the EDBs is a mix of public listings, shareholder co-operatives, 

community trusts and local body ownership.  Most EDBs are owned by trusts.   

126. Since the initial introduction of EIRA in 1998, amendments have allowed EDBs to own 

some generation capacity, and to sell the output from those stations. 

Retail 

127. Retailing of electricity involves the supply of electricity to residential and small 

commercial and industrial customers.  Electricity is purchased from the wholesale 

market, and so may derive from a vertically integrated gentailerôs own upstream 

generation arm, or may have been supplied into the wholesale market by another 

generator.  The retailer also pays the distribution company for distribution and 

transmission services,39 which are passed on to end customers as components of their 

retail bill.  Retailers typically charge for energy at a rate not directly linked to the 

wholesale price.  Retailing of electricity is almost entirely carried out by gentailers. 

128. EIRA required full ownership separation between the distribution network and retail 

functions of the then integrated businesses.  The businesses therefore had to choose 

which function was retained and which would be sold as a separate business.  All (apart 

from TrustPower) chose to keep the distribution function and became EDBs.  As there 

was and is no prohibition on joint ownership of generation and retail businesses, the 

generation and retail functions of the supply companies were separated and sold, mainly 

to the existing generation companies.  Over the following years a number of retail-only 

companies exited the market, and a number of customer swaps occurred between 

gentailers, seemingly to better align the location of entitiesô generation and retail 

operations. 

129. The current main retailers are the same companies that are the main generators, namely:  

Contact, Genesis, Meridian, Mighty River Power and TrustPower.  These companies 

retail approximately 96 per cent of the electricity purchased in the wholesale market.  

The remaining 4 per cent is purchased by a number of smaller retailers, including: 

BoPE, Bosco Connect Limited, Energy Direct NZ Limited (an independent trading 

division of Wanganui Gas Limited), EZY Networks, KCE, Nova Energy Limited, Pulse 

Utilities New Zealand Limited and Simply Energy. 

                                                 
38

   Transpower provides a map of lines company boundaries on its website, at 

http://www.transpower.co.nz/f1010,109235/109235_lines-company-boundaries-nz.pdf  
39

   Transmission charges are then passed on by the distribution companies to Transpower. 

http://www.transpower.co.nz/f1010,109235/109235_lines-company-boundaries-nz.pdf
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6. MARKET DEFINITION  

Introduction  

130. Markets are defined for the purpose of assisting in the analysis of competition and 

market power.  

131. Section 3(1A) of the Commerce Act defines a market as: 

éa market in New Zealand for goods or services as well as other goods and services 

that, as a matter of fact and commercial sense, is substitutable for them. 

132. In Telecom Corp of NZ Ltd v CC the High Court stated:40 

Á a market is the area of close competition between firms and the field of rivalry 

between them; and 

Á within a market there is the possibility of substitution on both the demand and 

supply sides in response to a small yet significant and non-transitory increase in 

price (SSNIP), assuming all other terms of sale remain constant.
41

 

133. When defining the relevant markets, the Commission may consider five distinct 

characteristics or dimensions:42 

Á the goods or services supplied and purchased (the product dimension); 

Á the level in the production or distribution chain (the functional dimension); 

Á the geographic area from which the goods or services are obtained, or within 

which the goods or services are supplied (the geographic dimension);  

Á the temporal dimension; and 

Á the customer dimension. 

134. Market definition is not an end in itself, but is a tool to assist with the analysis of the 

conduct at issue.  In this instance, the Commission is seeking to define markets in a way 

that facilitates an assessment of: the existence and extent of market power; whether any 

firm has taken advantage of market power for a proscribed anti-competitive purpose; 

and whether any agreements have had the purpose, effect or likely effect of substantially 

lessening competition. 

135. The Commission has undertaken previous investigations and determinations in the 

electricity sector that have required definition of the relevant market(s), and this 

experience has been used to inform the Commissionôs market definition assessment in 

the current investigation.
43

  The Commission is also aided by the analysis contained in 

                                                 
40

   Telecom Corp of NZ Ltd v Commerce Commission (1991) 4 TCLR 473, 501-502. 
41

   For the purpose of determining relevant markets, the Commission will generally consider a SSNIP to 

involve a five percent increase in price for a period of one year.  See Commerce Commission, Merger and 

Acquisition Guidelines, page 15.  For assessing anti-competitive behaviour, the relevant benchmark is the 

hypothetical competitive price rather than the prevailing price.  Since it is usually unclear what the 

competitive price would be, the SSNIP test is primarily used in anti-competitive practice investigations as a 

conceptual framework for considering the various substitution possibilities, rather than as an empirical 

framework. 
42

   Commerce Commission, Mergers and Acquisitions Guidelines, 1 January 2004. 
43

   Commerce Commission, Decision No. 270: Natural Gas Corporation of New Zealand Limited/Enerco New 

Zealand Limited, 22 November 1993;  Decision 330:  Natural Gas Corporation/Powerco Limited, 11 

November 1998;  Decision 333:  Contact Energy Limited/Enerco New Zealand Limited, 10 December 1998;  

Decision 340:  TransAlta Corporation of Canada/Contact Energy Limited, 12 February 1999;  Decision 
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the Wolak Report and its Appendix 2, through its direct focus is on market power rather 

than on market definition. 

136. The following section sets out the Commissionôs assessment of the relevant market at 

the wholesale retail levels.   

Product Dimension 

Introduction 

137. At the heart of market definition is product substitutability.  The first step in defining a 

market is to identify a group of products or services that consumers consider to be 

substitutable for each other.  The greater the extent to which one good is substitutable 

for another, the greater the likelihood that those goods compete in the same market. 

138. In analysing the relevant product market, the Commission examines whether there are 

possible substitutes from both demand- and supply-side perspectives.  The Commission 

has considered: 

Á whether other energy forms (such as natural gas, liquefied petroleum gas (LPG), 

coal and wood) are sufficiently substitutable for electricity to be placed in the same 

product market; 

Á whether the sale and purchase of physical electricity in the wholesale market and 

the sale and purchase of derivative contracts are in the same relevant market; and 

Á whether electricity and ancillary services necessary to manage a power system in 

real-time are in the same relevant market. 

Electricity and other energy forms 

139. There are a range of energy forms in addition to electricity.  These include natural gas, 

LPG, coal, wood waste and fuel oil.  If these other energy forms were close substitutes 

for electricity, any attempt by an electricity generator to profitably raise prices above 

competitive levels would likely be defeated by consumers switching to another energy 

form, even if there were limited competition in electricity generation. 

140. In previous decisions the Commission has found that other energy forms are substitutes 

for electricity in certain circumstances.  However, in the main, consumers substitute 

between energy forms only when their energy consuming plant or appliance reaches the 

end of its economic life.  Therefore, the Commission has considered the other energy 

forms to be ñat best imperfect substitutesò, and not to be regarded as being within the 

same product market as electricity.  These findings are consistent with court 

judgments,44 and with the normal view of overseas competition authorities.  The 

Commission has not found reason to change its position in this investigation. 

141. The Commission is of the view that for the purpose of the current investigation, 

electricity should be in a separate market from other energy forms.  

                                                                                                                                                         
345:  United Networks Limited/TransAlta New Zealand Limited, 11 March 1999;  Decision 380:  United 

Networks Limited/Orion New Zealand Limited, 23 December 1999;  Decision 476:  Genesis Power 

Limited/Energy Online Limited, 10 October 2002; and Decision 491:  Contact Energy Limited/Natural Gas 

Corporation Holdings Limited, 4 February 2003. 
44

 Power New Zealand Ltd v Mercury Energy Ltd (1996) 1 NZLR 686 at 704 (HC) upheld by the Court of 

Appeal; and Shell (Petroleum Mining) Company Limited v Kapuni Gas Contracts Limited (1997) 7 TCLR 

463 at 527. 
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The sale and purchase of physical electricity and derivative contracts 

142. At the heart of the wholesale market is the spot market.  The great bulk of electricity 

generated is offered into the spot market by generators, and is acquired via the marketôs 

Clearing Manager by retailers and a small number of large electricity users at prices 

determined by supply and demand during each half hour period.   

These supply and demand conditions can vary from period to period, sometimes in an unpredictable 

unpredictable manner.  Thus, the spot price can be quite volatile.  Both buyers and sellers of electricity 

sellers of electricity may prefer to avoid the risk associated with exposure to this volatility.  There are a 

volatility.  There are a number of risk management mechanisms and contracts that buyers and sellers can 

buyers and sellers can use to manage these risks.   

143. Figure 7 below, shows the relationship between the physical market, risk management 

market and the derivatives market. 

 

Figure 7:  Relationship between the different electricity product markets 

 

Source:  Electricity Commission, 18 July 2006, Hedge Market Development ï Issues and 

Options: Technical Paper 
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144. Risk management contracts commonly used in New Zealand include: 

Á fixed-price variable volume contracts; and  

Á power purchase agreements (PPAs), which may be either at a fixed or variable 

price; with the latter often linked to the spot market price. 

145. Fixed-price variable volume contracts are for the sale and purchase of physical 

electricity, and are typically utilised by electricity retailers and small-to medium-sized 

electricity consumers.  The contract can include both simple tariffs (e.g. domestic 

tariffs) and time-of-use rates (where prices are fixed within each different time-of-use 

period and consumption can vary within and between periods). 

146. Power purchase agreements (PPAs) are specialised contracts for the sale and purchase of 

physical electricity between a generator and a consumer.  The Electricity Commission 

estimated in 2006 that approximately 20 to 25 per cent of the electricity generated in 

New Zealand was covered by power purchase agreements.45  The Commissionôs own 

analysis, presented at paragraph 362 supports this finding.  PPAs contain physical and 

financial dimensions.  The physical contract details specify the quantity of energy to be 

bought or sold, and the relevant node and time period(s).  The financial dimension 

specifies the price attached to the PPA.   

147. The most common financial derivative instrument in New Zealand is known as a CfD.  

A derivative contract is a financial instrument whose value is derived from the price of 

another asset (e.g. the spot market price of physical electricity).  Such a contract results 

in an obligation for one party to pay money to another.  It does not result in the delivery 

of electricity, and so may be a free-standing financial derivative contract linked to price 

changes at certain nodes, but in practice is often linked to a PPA.  CfDs and fixed-price 

PPAs are referred to using the umbrella term óhedge contractô
46

. 

148. As fixed-price variable volume contracts and PPAs encompass the sale and purchase of 

physical electricity, the physical component of the contract, the energy, is considered to 

form part of the electricity product market. 

149. At issue is whether, for the purpose of considering the matters before us, the 

Commission should consider the sale and purchase of derivative contracts as being 

within the same product market as the sale and purchase of physical electricity through 

the wholesale spot market. 

150. When discussing market definition in the Loy Yang case, which related to the Australian 

wholesale electricity sector, French J stated in the Australian Federal Court decision: 

The generators and retailers operate in a kind of óvirtual realityô of sale and purchase 

whose rules are defined by the bidding, spot pricing and dispatching mechanisms 

and the derivative contract arrangements which are an essential aspect of the 

relationship between participants.  There is a degree of unreality involved in 

separating out and identifying separate markets for the sale of electricity and the 

provision of derivative contracts.  Although there are some loose, but not entirely 

appropriate, analogies between the derivative contract and a form of insurance in my 

opinion, for present purposes the derivative contracts ought to be regarded as an 

integral part of the pricing and payment arrangements between generators and 

                                                 
45

   Electricity Commission, Hedge Market Development ï Issues and Options: Technical Paper, 18 July 2006, 

p 14. 
46

  See Electricity Commission, Hedge Market Development ï Issues and Options: Technical Paper, 18 July 

2006, p 25 for the terminology of risk management mechanisms.  
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retailers in relation to the underlying product, which is electrical energy, and which 

they deal with óas ifô it had been sold from supplier to retailer.
 47

 

151. The Australian situation described by French J appears reasonably analogous with that 

in New Zealand for the wholesaling of electricity. 

152. However, the Commission recognises that financial derivative contracts and physical 

electricity sales have quite different characteristics, and clearly are not substitutable on 

the demand side.48  Further, financial payments under hedge contracts can occur 

independently of whether the buyer and seller actually buy or sell electricity in the spot 

market. 

153. The Commission therefore considers in this case it is appropriate to place the risk 

management tool of derivatives contracts, and the sale and purchase of the physical 

product - wholesale electricity, in separate product markets.     

Electricity and ancillary services 

154. A further product market question concerns whether the sale and purchase of electricity 

and the sale and purchase of ancillary services are in the same relevant market. 

155. Ancillary services encompass a number of services that are necessary for the reliable 

supply of electricity.  These include: instantaneous reserves; frequency control reserves; 

over-frequency arming; voltage support; and black start.49 

156. To be in a position to provide these services, the system operator must enter into 

contracts mainly with generators.  In most cases, these contracts are with generators that 

have stations with particular capabilities, such as the stationôs ability to generate 

additional output very quickly.  Such a generator is able to offer the same generating 

capacity either into the spot market, or as instantaneous reserves into the reserves 

market.  The System Operator is responsible for ensuring that the combined quantity of 

its dispatch instructions for energy and instantaneous reserves do not exceed the 

capacities of the individual generating stations. 

157. There is some supply-side substitutability between electricity generation and ancillary 

services.  In the event of relative price changes, a generator may have an incentive to 

switch between offering generation capacity solely into the spot market, to offering it for 

ancillary services, such as generation reserves.  However, not all generators have plant 

that is sufficiently responsive to provide ancillary services, so that supply-side 

substitutability may be quite limited.  On the demand-side, obviously there is no 

substitutability between electricity supply and generation held in reserve.   

158. Ancillary services were placed in a discrete market in the Commissionôs Decision 369 

relating to common quality standards for electricity.  Further, the Electricity 

Commission in its ñMarket Design Review ï Issues Paperò suggested that the prices of 

ancillary services were approximately $85 million a year in 2007,50 and had been 

increasing at a faster rate than those for wholesale electricity.  This appears to be 

consistent with them being in separate markets. 

                                                 
47

   Australian Gas Light Company v Australian Competition and Consumer Commission (No. 3) [2003] FCA 

1525, para 382. 
48

   Hedge contracts might instead be considered a complement to energy sales and purchases. 
49

  Commerce Commission, Decision No. 369:  Transpower New Zealand Limited, 13 August 1999, p 23, para 

106; and Decision No. 473;  The Electricity Governance Board Limited, 30 September 2002, p 45, para 214. 
50

   Electricity Commission, Market Design Review, Issues Paper ï Survey of Market Performance, 21 May 

2007, page 62. 
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159. The Commission has followed its approach in Decision 369 and placed ancillary 

services in a discrete market.  As ancillary services are not directly relevant to the 

current matters before the Commission, this market will not be considered further 

below.  

Conclusion on Product Markets 

160. The Commission considers that the relevant product markets are:  

i. electricity; and 

ii.  derivatives contracts (or óforward ó or óhedgeô contracts), for electricity.  For the 

purposes of the current matters before the Commission, the hedge market is deemed 

to comprise both power purchase agreements and related financial derivatives.   

Functional Dimension 

Introduction 

161. The production, distribution and sale of a product typically occur through a series of 

functional levels, conventionally arranged vertically in descending order.  In assessing 

the appropriate functional levels, the Commission considers factors such as the observed 

structures of seller-buyer relationships.  Generally, the Commission identifies separate 

relevant markets at each functional level. 

162. Between generation and consumption, electricity passes through a number of functional 

levels.  The Commission has previously considered the generation/wholesale, 

transmission, distribution and retail functional levels. 

163. As noted above, the matters currently before the Commission relate to the 

generation/wholesale of electricity.  While the retail sector has an important influence 

on the upstream wholesale sector, those influences can be taken into account fully 

without defining precise retail markets.  The transmission and distribution functions are 

not directly relevant to the matters currently being considered, although it has already 

been noted that transmission constraints may impact on wholesale prices. 

Conclusion on functional dimension 

164. The functional level of relevance is that for the wholesaling of electricity, this being the 

functional level where generators transact with retailers and large electricity users.  

These transactions encompass spot market transactions, but also include bilateral 

transactions and associated hedges.   

165. The functional market also encompasses electricity supplied by embedded generators, 

although these account for only a small proportion of the total wholesale market. 

Geographic Dimension 

Introduction 

166. The Commission defines the geographic dimension of a market to include all of the 

relevant, spatially dispersed sources of supply to which buyers would turn should the 

prices of local sources of supply be raised. 

167. A geographic market is defined as an area of effective competition, or the area within 

which consumers of a product or service can source an alternative supplier.  In assessing 

the geographic dimensions of markets, the Commission considers a range of factors, 
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including the extent to which the prices of a product in different geographic areas move 

in unison.51 

168. Different geographic dimensions may be defined for each product and functional market 

under consideration.  The scope of the geographic market can vary both over time, and 

depend on the issue under consideration. 

Geographic dimensions of the wholesale electricity supply market 

169. The spatial nature of New Zealandôs electricity market is a dimension which 

differentiates it from other markets.  Geographic distances vary between generation sites 

and load centres.  Transmission constraints may impact upon the ability to move 

generation around the country.   

170. The Commission has previously considered the generation and wholesaling market to be 

a national one, for although nodal offtake prices vary across the country reflecting lines 

losses, the generation and transmission network connections between them ensure that 

none individually can be considered to constitute a separate market.  For example, 

higher prices in the North Island were not considered to indicate separate Island 

markets, as transmission constraints were not viewed to occur on a sufficiently regular 

and predictable basis to support that contention.52   

171. In the Australian Loy Yang case, Justice French considered the temporal aspect of 

geographic market definition, and had the following to say about the geographic 

dimension of the Australian National Electricity Market (NEM): 

The geographic market is not to be determined by a view frozen in time or by 

observations based on shortrun time scales.  The NEM is an evolving market which 

is intended and designed to operate as a single market for electricity throughout the 

regions which it covers.  Transient price separations between those regions may 

define temporally limited sub-markets which can be referred to for the purposes of 

competition analysis.  And they may well attract the appellation ómarketô in the 

ordinary parlance of suppliers and retailers operating within them.  In my opinion, 

however, having regard to the structure of the market and the extent to which its 

major participants operate across regional boundaries, I am satisfied that there is one 

NEM-wide geographic market for the supply of electricity, and associated with that, 

entry into electricity derivative contracts.
53

 

172. It could be argued that Justice Frenchôs reasoning is even more compelling in the New 
Zealand context, given that we have only two networks (one on each Island) connected 

by a large interconnector (the HVDC), rather than the five interconnected regions 

comprising the Australian NEM.   

173. The non-storability of electricity, and the need constantly to match demand and supply, 

means that the geographic scope of the market is dependent on the conditions of the 

transmission network, which can change rapidly if constraints emerge.  A narrower 

geographic market was defined during a 2005 investigation report into behaviour in the 

upper part of the South Island.  As the area had traditionally suffered (and continues to 

suffer) a greater number of periods in which transmission into the area is constrained 

                                                 
51

  Commerce Commission, Merger and Acquisition Guidelines, 1 January 2004, p 18. 
52

  Commerce Commission, The Investigation into the Acquisition by Meridian of the South Island Retail 

Electricity Customer Base of On Energy, 10 April 2003. 
53

   Australian Gas Light Company v Australian Competition and Consumer Commission, above n 47, para 387. 
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than in other areas, the relevant market was defined as that for the generation/wholesale 

of electricity in the upper South Island.54    

174. Given that particular transmission conditions are repeatedly observed during certain 

time periods, there may be grounds for defining the geographic market for different time 

periods of the day, or across peak and off-peak periods, or across seasons.     

175. Analysis provided by Professor Wolak in December 2006 presented a correlation 

analysis of nodal price movements in the wholesale electricity market, which provides 

evidence of the extent of the relevant geographic market.
55

  By design, the price at every 

node would be equal in a wholesale electricity pool market with no transmission 

constraints or lines losses.  The existence of constraints and losses will cause prices at 

different nodes to vary.  Correlation analysis measures the degree to which two time 

series (which in this case are the prices at two nodes) move together over time.  If the 

prices at two locations were highly correlated, they would fall in the same market.  In 

contrast, if the prices at two locations were to exhibit a lower correlation, they would 

likely fall in separate markets.  However, there exists no definitive threshold for how 

high the correlations have to be for two locations to be in the same market. 

176. The analysis demonstrated that the correlations between pairs of nodal prices within the 

same Island are extremely high (in many cases the correlation coefficient is greater than 

0.99), while those between pairs of nodal prices across the North and South Islands are 

slightly less, but still very close to one.  For example, in the two years with the highest 

prices (2001 and 2003), most of the correlation coefficients of nodal prices across 

Islands are greater than 0.9, showing that even during those drier years, prices on 

average were very similar.  This is consistent with the view that geographic market 

segmentation was not a frequent occurrence. 

177. It was found that at certain times transmission constraints on various parts of the 

transmission network can result in significantly different nodal prices on either side of 

the constraint.  In these situations the correlations between these nodes will likely be 

lower, indicating that the prices are no longer closely comparable.  This suggests that it 

could be appropriate to define geographically distinct markets for a period of time, most 

likely to be the period of the constraint.  An example of such a constraint might be the 

non-operation (or significant reduction in capacity) of the HVDC link joining the North 

and South Islands.  For example, in 2004 the correlation coefficients within Islands were 

low, and between Haywards and Benmore were extremely low (at 0.169). 

178. The nodal pricing correlation analysis concluded that the overall results from the 

correlation analysis provide strong evidence that nodal prices are sufficiently close that a 

single integrated wholesale market exists for the vast majority of the half-hours of the 

year.   

179. While closer analysis of the wholesale pricing data could illuminate further the 

possibility of geographic markets varying with system conditions, the Commission has 

elected to adopt the most conservative approach, that being to define a national 

wholesale electricity market.  This approach does not preclude using a narrower 

geographic market definition in future if appropriate on the basis of the facts in question 

at the time.   

                                                 
54

   Commerce Commission, Contract between Meridian Energy Limited and TrustPower Limited Investigation 

Termination Report, 25 May 2005. 
55

 See Appendix 2 to the Wolak Report.   




